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Introduction

For more than 60 years after its initial adoption in 1955, the Standard Minimum Rules
for the Treatment of Prisoners (often referred to as the “SMRs”) have set universal
minimum standards for the operation of prison systems worldwide.! Those Standard
Minimum Rules were of tremendous value and influence in the development of prison
laws, policies and practices in Member States all over the world. In recognition of the
advances in international law and correctional science, however, the General Assembly
initiated an intergovernmental revision process in 2011 with a view to updating these
venerable Rules and render them fit for the twenty-first century.

The revision process, which took more than four years, focused on eight thematic areas:
prisoners inherent dignity as human beings; vulnerable groups of prisoners; medical and
health services; restrictions, discipline and sanctions; investigation of deaths and torture
in custody; access to legal representation; complaints and inspections; and staff training.
In addition, terminology was updated throughout the document. In all, about 35 per cent
of the Rules were revised.* When the General Assembly adopted the revised United
Nations Standard Minimum Rules for the Treatment of Prisoners in 2015, it also decided
that the Rules should be known as the Nelson Mandela Rules, in honour of the former
President of South Africa, Nelson Rolihlahla Mandela, who spent 27 years in prison in
the course of his struggle for global human rights, equality and democracy.?

The Nelson Mandela Rules are a crucial guide for prison practitioners and legislators
alike because, in the words of the preliminary observations to the Rules, they “represent,
as a whole, the minimum conditions which are accepted as suitable by the United
Nations”* Moreover, in 2017, the General Assembly explicitly encouraged Member
States “to use the [Nelson Mandela] Rules as a guide in the development of prison laws”>
In the same resolution, the General Assembly requested the United Nations Office on
Drugs and Crime (UNODC) to continue ensuring broad dissemination of the Nelson

! Adopted by the First United Nations Congress on the Prevention of Crime and the Treatment of Offenders
in 1955 and approved by the Economic and Social Council by its resolutions 663 C (XXIV) of 31 July 1957
and 2076 (LXII) of 13 May 1977. On the history of the Rules, see Roger S. Clark, The United Nations Crime
Prevention and Criminal Justice Program: Formulation of Standards and Efforts at Their Implementation, vol. 20,
Procedural Aspects of International Law Series (Philadelphia, United States, University of Pennsylvania Press, 1994).

2See United Nations Ofhice of Drugs and Crime (UNODC), “The United Nations Standard Minimum Rules for
the Treatment of Prisoners (the Nelson Mandela Rules): an updated blueprint for prison management in the 21st cen-
tury” (Vienna, 2015).

® General Assembly resolution 70/175, para. 6.

*Ibid., annex, preliminary observation 2, para. 1.

> General Assembly resolution 72/193, para. 1.


http://undocs.org/A/RES/70/175
http://undocs.org/72/193
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Mandela Rules, to design guidance material and to provide technical assistance to
Member States in the field of prison reform in order to “develop or strengthen peniten-
tiary legislation, procedures, policies and practices consistent with the Rules”®

The legal status of the Nelson Mandela Rules is complex. The General Assembly noted
the “non-legally binding nature” of the Nelson Mandela Rules in its resolution 72/193
of 2017, in which it promoted the practical application of the Rules while equally
emphasizing their status as “the universally acknowledged and updated minimum stand-
ards for the treatment of prisoners”. The preliminary observations to the Nelson Mandela
Rules emphasize that the Nelson Mandela Rules “set out what is generally accepted as
being good principles and practices in the treatment of prisoners and prison management™”
and state that they represent, as a whole, the minimum prison conditions accepted as
suitable by the United Nations.®

The reality is that in the years since the initial adoption of the Standard Minimum Rules
for the Treatment of Prisoners in 1955, their status has grown. Not only have they
influenced national developments in prison law and been applied by national courts in
various countries, but they have also been highly influential in assisting the United
Nations and other international bodies responsible for the interpretation and enforce-
ment of binding international treaties, in particular those that prohibit torture or other
cruel, inhuman or degrading treatment or punishment. The upshot has been that distin-
guished scholars have recognized that while the Rules as a whole are not legally binding,
some of their provisions have reached the status of customary international law.” Indeed,
those rules that relate directly to the prohibition of torture reflect jus cogens.'

This evolutionary pattern has continued. Since their adoption by the General Assembly
in 2015, the United Nations Standard Minimum Rules for the Treatment of Prisoners
(the Nelson Mandela Rules) have been applied by the Committee on the Rights of
Persons with Disabilities,'’ the Committee against Torture' and the Human Rights
Committee® to applications from individuals alleging infringement of provisions of the
Convention on the Rights of Persons with Disabilities, the Convention against Torture
and Other Cruel, Inhuman or Degrading Treatment or Punishment and the International
Covenant on Civil and Political Rights, respectively. In each instance, the Nelson
Mandela Rules were crucial to the interpretation of a general provision of those treaty-
based instruments when applied to prisoners, thus underlining their importance in the
application of international law.

Given their increasing status, the incorporation of the Nelson Mandela Rules into
national prison legislation is more pressing than ever. The reality is that prison legisla-
tion in many countries is dated or incomplete. In such instances, its content should be

¢Ibid., para. 11.
7 General Assembly resolution 70/175, annex, preliminary observation 1.
81bid., preliminary observation 2, para. 1.

? Clark, The United Nations Crime Prevention and Criminal Justice Program; Nigel S. Rodley and Matt Pollard, 7he
Treatment of Prisoners under International Law (Oxford, Oxford University Press, 2009), pp. 383-384.

""For the classification of the prohibition of torture as jus cogens, see, for example, International Criminal Tribunal
for the former Yugoslavia, Prosecutor v. Anto Furundzija, Case No. IT-95-17/1-T10, Judgment, 10 December 1998,
para. 153.

" CRPD/C/20/D/38/2016, para. 11.3.

> CAT/C/62/D/672/2015, para. 5.3; CAT/C/68/D/817/2017, para. 8.5.

» CCPR/C/119/D/2146/2012, para. 8.7; CCPR/C/123/D/2247/2013, para. 6.2.


http://undocs.org/A/RES/70/175
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assessed against the latest international standards and norms. If necessary, national
prison laws should then be amended, cither by changing individual provisions or by
introducing new comprehensive national prison legislation. This Handbook is designed
to assist in this process.

1. Purpose

The purpose of this Handbook is to provide guidance on developing national prison
legislation that meets the minimum standards set by the Nelson Mandela Rules. At the
core of this Handbook is a Model Prison Act, designed to guide Member States in
understanding how the principles contained in the Nelson Mandela Rules could best be
included in national prison legislation. The Model Prison Act is supported by a detailed
commentary with references to not only the Nelson Mandela Rules but also other United
Nations standards and norms relevant to prison management and the treatment of
prisoners, as well as the binding international conventions that underpin them.

To some extent, the Nelson Mandela Rules are informed by earlier United Nations
standards and norms in crime prevention and criminal justice. For example, the United
Nations Rules on the Treatment of Women Prisoners and Non-custodial Measures for
Women Offenders (the Bangkok Rules),'* which were adopted by the General Assembly
in 2010, had the purpose of setting more advanced standards on the treatment of women
prisoners and offenders. The Bangkok Rules were carefully taken into consideration in
developing the Nelson Mandela Rules, which also promote a gender-responsive prison
regime that proactively caters for the specific needs of women prisoners. The Model
Prison Act builds on this concern and consistently reflects the requirement of meeting
the distinct needs of women prisoners and institutionalizing gender-responsive prison
management more broadly.

The more detailed provisions of the Model Prison Act, which go beyond a statement of
general principle, specify precisely what the rights and obligations of prisoners are. At
the same time, prison officers will know what is legally expected of them when making
decisions that affect fundamental rights of the prisoners with whom they interact.

This Handbook is part of a wider initiative by UNODC to promote and support the
practical application of the Nelson Mandela Rules worldwide. The Handbook will be
part of a comprehensive operational toolkit on the Nelson Mandela Rules, including
the UNODC handbook entitled Assessing Compliance with the Nelson Mandela Rules,”
which includes a checklist for internal prison inspection mechanisms; the UNODC
e-learning course on the Nelson Mandela Rules, designed to complement national
curricula for training prison staft; the UNODC instructional placards about the core
content embodied in the Nelson Mandela Rules; as well as various promotional
materials.'®

' General Assembly resolution 65/229, annex.

S UNODGC, Assessing Compliance with the Nelson Mandela Rules: A Checklist for Internal Inspection Mechanisms,
Criminal Justice Handbook Series (Vienna, 2017).

!¢ For more information on the e-learning course and guidance material, sce www.unodc.org/nelsonmandelarules.
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2. Target group

The primary target group for this Handbook is the legislators and prison practitioners
who are seeking to ensure that their prison legislation reflects international minimum
standards and universally acknowledged best practice, as exemplified by the Nelson
Mandela Rules and related instruments. That includes both policymakers who want to
update prison legislation and the actual drafters of new legislation, who are tasked with
converting the ideas reflected in the Nelson Mandela Rules into statute law that can be
applied in their jurisdiction.

The Model Prison Act suggests precise language for legal drafters. In some instances, the
Model Prison Act provides different options for certain provisions, the exact wording of
which depends on the national context. These are marked in brackets. The Commentary
is designed to enable the reader to engage with the text and consider different options,
and it includes suggestions for alternative formulations and additional provisions that,
subject to the national context, could be added to national prison legislation. The foot-
notes broaden the options by referring, inter alia, to key regional standards and to
UNODC technical guidance material on different aspects of prison management.

3. Characteristics of the Model Prison Act

The Nelson Mandela Rules are an inspiration for good prison legislation in that they
require a close look at what can be done from a legal perspective to ensure that prisoners
are treated in conformity with what the Rules require. This is particularly true of the
cight key thematic areas where the Rules reflect substantively revised principles which
may now require embodiment in a new or amended law. The rules that have not been
substantively altered but which remain part of the Nelson Mandela Rules in their current
form all need to be considered too. They equally contain core provisions, which in many
instances are missing in national prison laws.

Converting the Nelson Mandela Rules into legislation required grouping the provi-
sions of the Model Prison Act into 12 chapters that bring together provisions relating
to particular thematic areas. The end result was a legislative structure that overlaps
with the thematic areas identified by UNODC in developing its checklist for internal
inspection mechanisms to assess compliance with the Nelson Mandela Rules.!” This
overlap should assist prison inspection mechanisms: if national legislation follows this
pattern, it should result in clear laws that allow systematic monitoring of the practical
application of the Rules.

It was also necessary to add some additional provisions not explicitly reflected in the
Nelson Mandela Rules in order to convert the Rules into functioning prison legislation.
The Model Prison Act therefore not only presents the provisions found in the Nelson
Mandela Rules in legislative form but also contains further provisions to operationalize
and interpret them. Although the focus in prison legislation must be on the “treatment
of prisoners’, any such legislation also has, for example, to include the structure and
powers of the Prison Service that implements such legislation.

7"UNODC, dssessing Compliance with the Nelson Mandela Rules: A Checklist for Internal Inspection Mechanisms,
Criminal Justice Handbook Series (Vienna, 2017).
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4. Scope of the Model Prison Act

While there is broad consensus that basic principles that protect human dignity should
apply to all persons who are deprived of their liberty, it is difficult to do so in detail in
a single piece of national legislation. The pragmatic strategy adopted in the Model Prison
Act in this Handbook is to focus, as do the Nelson Mandela Rules, on prisons for adults
that are designed primarily to detain untried and sentenced prisoners. Technically, this
is achieved by careful definitions of the terms “prisoner” and “prison” in the Act.

Some provision must, nevertheless, be made for children'® and persons such as irregular
or non-documented migrants or persons with mental disabilities who are not facing
criminal charges and who, contrary to international standards and norms, may neverthe-
less be being held in prisons. However, the expectation is that, at the national level, separate
legislation will provide for these different classes of persons who are not — or should not
be - held in prisons but who are nevertheless deprived of their liberty.

Some Member States may prefer to deal with sentenced and untried prisoners in separate
acts. For example, they may wish to have legislation that deals exclusively with sentenced
prisoners as their untried prisoners are held in different institutions. In those instances,
they could still apply most of the Model Prison Act, but the definitions proposed in this
Act would need to be modified accordingly. More than that, the ordering of the Act
itself may need to be rearranged. If, for example, the legislation applied only to convicted
prisoners, chapter XI, on untried prisoners, would fall away entirely and chapter X, on
sentenced prisoners, would be absorbed into the other sections.

There are some limitations to the scope of the Model Prison Act. First, although the Act
makes provision for a Prison Service, it restricts the elaboration of the structure of the
Prison Service by focusing largely on the powers and duties of the Commissioner of
Prisons, Prison Directors and health-care professionals. Modern prison services are much
more complex than that and, as the commentary on the Act recognizes at various points,
national legislation would require more elaboration of the structure of the Prison Service,
cither in the Act itself or through comprehensive regulations.

Secondly, the Model Prison Act focuses squarely on what ought to happen in prison.
In this regard, it follows the Nelson Mandela Rules, which adopt a similar approach.
The Model Prison Act therefore does not deal with what happens outside prison. For
example, it deals with the preparation of prisoners for release but does not focus on the
powers and duties of bodies such as courts or parole boards, which make decisions on
the early release, conditional or otherwise, of prisoners. The underlying thinking is that
deciding on the continuation of pretrial detention in prison or the continued execution
of a sentence in prison is not the function of prison law, while how imprisonment is
implemented, both for untried prisoners and for sentenced prisoners, is what prison
law controls.

8See UNODGC, Justice in Matters Involving Children in Conflict with the Law: Model Law on Juvenile Justice and
Related Commentary (Vienna, 2013).
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This conceptual approach is not universal."” Several countries combine prison legislation
with detailed rules on how release should be managed. Some go further and treat the
implementation of community sanctions and prison sentences in the same legislation.
In such instances, the Model Prison Act will be relevant only to the respective part of
the national legislation.

1 See Dirk van Zyl Smit, “Prison law”, in Oxford Handbook of Criminal Law, Markus D. Dubber and Tatjana
Hérnle, eds. (Oxford, Oxford University Press, 2014), pp. 988-1015.
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“Admissions
officer”

“Child”

“Civil prisoner”

“Clinic”

“Commissioner”

“Commitment

order”

“Health-care
professional”

“Minister”

“Prison”

“Prison Director”

“Prisoner”

“Prison Service”

“Prison staff”

“Regulations”

“Sentenced
prisoner”

“Solitary
confinement”

“Untried prisoner”

“Young child”

[“Young prisoner”

Definitions

means a member of the Prison Service designated by the Prison
Director to control admission to the prison as required by article 4.

means a person below the age of 18 years.

means a person legally detained in a prison other than by reason of a
criminal charge or by reason of being deprived of liberty following a
criminal conviction.

means the dedicated facility in a prison used for the medical examina-
tion and treatment of prisoners and other health-related services.

means the Commissioner of Prisons, who is the head of the Prison
Service.

means the document required for a prisoner to be admitted to a prison,
or other institution, where he or she is to be detained.

means a medical doctor or other qualified health-care practitioner, in
line with national definitions.

means the Minister of Justice.

means all authorized places of detention within a criminal justice
system, including those used for the purpose of imprisonment of
untried and sentenced prisoners.

means the member of the prison staff appointed by the Commissioner
to head a prison.

means any person detained in a prison, excluding a young child accom-
panying his or her incarcerated parent.

means the department of State responsible for administering prisons
in terms of this Act and includes all infrastructure, as well as financial
and human resources, allocated to the service.

means the members of the Prison Service and other employees of the
service.

mean secondary legislation made by the Minister in terms of the Act.

means a person who has been deprived of liberty following a conviction.

means confinement of prisoners for 22 hours or more a day without
meaningful human contact.

means a person detained in a prison in connection with an alleged
offence between the time of arrest and the time of judgment of first
instance [and a person imprisoned for civil debt;] and any other person
who may be held in a prison other than a sentenced prisoner.

means a child below the age of [..] years accompanying his or her
incarcerated parent.

means a person below the age of [...] years.]

12



Chapter I. Purpose, scope and principles

Article 1. Purpose of imprisonment

(1) The primary purpose of imprisonment is to keep prisoners in secure and safe custody
while treating them with respect for their human dignity.

(2) Asasentence of imprisonment is designed primarily to protect society against crime
and to reduce recidivism, the purpose of the regime for sentenced prisoners is to ensure,
so far as possible, the reintegration of such prisoners into society, so that they are able
to lead a law-abiding and self-supporting life upon release.

(3) (a) For untried prisoners who are detained because they are suspected of having
committed a criminal offence, the purpose of their imprisonment is to address the risk
that they may abscond, commit a further criminal offence or interfere with the course
of justice.

(b) Untried prisoners are presumed to be innocent of having committed a criminal
offence and therefore benefit from a special regime as established under this Act.

Article 2. Scope and application of this Act

(1) This Act establishes the Prison Service with the power to detain, in accordance with
the provisions of this Act, prisoners whose imprisonment has been lawfully ordered in
prisons or other institutions where prisoners are deprived of their liberty.

(2) This Act sets out the rights and obligations of prisoners and requires them to follow
the provisions of this Act, including the instructions of prison staff who are carrying out
their duties in terms of the Act.

(3) (a) The Prison Service shall be under the political control of the Minister, who
shall make regulations where required by this Act and who may make further regulations
and develop policies not inconsistent with the Act on all matters necessary for the
implementation of this Act.

(b) The Prison Service is part of the national civil service and consists of staff
appointed to carry out the functions of the Prison Service as set out in this Act.

(c) The Prison Service is under the direction of the Commissioner, who:

(i) Shall ensure that provisions of this Act are implemented and that the
policies set by the Minister are applied; and

13
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(ii) May issue orders and standard operating procedures, not inconsistent with
this Act and the regulations made thereunder, which shall be obeyed by
all members of the Prison Service and other persons to whom such orders
and operating procedures lawfully apply.

(4) (a) Although this Act is applicable to all prisoners, it is primarily designed to apply
to prisons for adults, as children [young prisoners] who are being detained by reason of
a criminal charge against them or who have been sentenced by reason of their having
committed a criminal offence shall not normally be held in a prison for adults.

(b) If such children [young prisoners] are held in a prison for adults, this Act will
apply to them as well as other legislation designed specifically for children [young
prisoners].

Article 3. General principles governing imprisonment

(1) All prisoners shall be treated with the respect due to their inherent dignity and
value as human beings.

(2) No prisoner shall be subjected to, and all prisoners shall be protected from, torture
and other cruel, inhuman or degrading treatment or punishment.

(3) Prisoners retain all rights, except for those taken away from them as a specific
consequence of the deprivation of liberty.

(4) This Act shall be applied to all prisoners impartially and without discrimination on
the grounds of race, colour, sex, language, religion, political or other opinion, national
or social origin, property, birth or any other status.

(5) Provision shall be made to cater for the gender-specific needs of prisoners, and such
provision shall not be regarded as discriminatory.

(6) Reasonable changes to material conditions in prisons and adjustments to the prison
regime shall be made to ensure that prisoners with physical or mental disabilities and
other prisoners with special needs have full and effective access to prison life on an
equitable basis, and such changes and adjustments shall not be regarded as
discriminatory.

(7) All reasonable steps shall be taken to communicate with prisoners in a language
and form they understand.

8) Imprisonment shall be managed so as to support the social reintegration of all
p g pp g
prisoners who are released from prison.
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Chapter Il. Admission, classification
and allocation

Article 4. Admission

(1) No person shall be admitted to a prison in order to be deprived of their liberty
without a valid commitment order.

(2) Imprisonment shall commence when a person is being admitted to a prison.

(3) Every admitted prisoner shall have the right, and be given the ability and means,
to inform immediately, in a manner determined by regulation, his or her family, or any
other person designated as a contact person, about his or her imprisonment.

(4) Upon admission of a prisoner, the following steps shall be taken:

(a) The prisoner shall be interviewed by the admissions officer.

(b) On the basis of this interview, and using other sources as required, the admis-
sions officer shall enter the following information in the prisoner’s individual file in the
prisoner file management system:

(i) Precise information about the prisoner, as required by the regulations,

enabling determination of his or her unique identity;

(i) 'The legal basis and reasons for his or her commitment and the responsible
authority, including the date, time and place of arrest;

(iii) The day and hour of his or her admission and the prospective date of

release, if available;

Any disabilities and visible injuries;

Complaints about prior ill-treatment or sexual abuse;

)
)
(vi) An inventory of his or her personal property signed by the prisoner;
) Any special communications, dietary or religious requirements;

)

The names of the prisoner’s family members, including, where applicable,
his or her children and the children’s ages, location and custody or guardi-
anship status;

(ix) Any caretaking responsibilities that the prisoner had prior to being
detained; and

(x) Emergency contact details and information on the prisoner’s next of kin.

(¢) If the admissions officer determines that the prisoner is unable to arrange for
someone else to fulfil the prisoner’s caretaking responsibilities, he or she shall contact
the social services [or other relevant service provider] responsible for the dependants of
the prisoner.

(d) The admissions officer shall make a preliminary allocation of the prisoner to
accommodation within the prison that meets the immediate requirements of safety and
security of such prisoner.

(¢) All money, valuables, clothing and other effects belonging to the prisoner being
admitted or received for a prisoner during the course of imprisonment, which he or she

15
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is not allowed to retain under the prison regulations, shall be placed in safe custody and
kept there in good condition.

(f) Every prisoner being admitted shall be promptly provided with oral and writ-
ten information, in a language and form he or she understands, about:

(i) This Act and the regulations applicable to prisoners made in terms of it;

(ii) His or her rights, including authorized methods of secking information,
access to legal advice, including through legal aid schemes, and procedures
for making requests or complaints;

(iii) His or her obligations, including applicable disciplinary sanctions; and

(iv) All other matters necessary to enable the prisoner to adapt himself or

herself to the life of the prison.

Article 5. Post-admission medical procedures

(1) As soon as possible after admission, but before being allowed to integrate with the
wider prison population the prisoner being admitted shall be interviewed and examined
by a health-care professional to establish the following information, which shall be
entered in the individual prisoner medical file:

(a) His or her health-care needs and any immediate treatment needs;

(b) Whether any medicine that a prisoner seeks to bring into prison with him or
her may continue to be used and whether the prisoner needs other essential medicine
immediately;

() Any ill-treatment that he or she may have been subjected to prior to
admission;

(d) Any signs of psychological or other stress, including, but not limited to, the
risk of suicide or self-harm and withdrawal symptoms resulting from the use of drugs,
medication or alcohol, which may require treatment;

(¢) Any contagious disease that may require temporary clinical isolation and treat-
ment; and

(f) The fitness of prisoners to work, exercise and participate in other activities.

(2) If the health-care professional who establishes the information in paragraph (1)
finds that the information reveals a need for medical treatment of the recently admitted
prisoner, the health-care professional shall ensure that the prisoner promptly receives
such treatment.

Article 6. Classification

(1) As soon as possible after admission, each prisoner shall be classified by means of an
individual risk and needs assessment, conducted according to criteria to be determined
by regulation.

(2) The classification of prisoners shall encompass:

(a) The categorization of each prisoner into one of several security categories,
taking into account the probability of escape, the risk to public safety in the event of an
escape and the risk to the good order within the prison; and
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(b) The identification of any special needs which may have an impact on the
prisoner’s safety, health and well-being in prison, as well as on interventions related to
the rehabilitation for sentenced prisoners as required by articles 55 and 56.

(3) The classification findings shall form the primary basis for the allocation of a
prisoner to a suitable prison in accordance with article 7.

(4) Classification findings shall be recorded in the prisoner’s file and be reviewed at
regular intervals.

Article 7. Allocation

(1) Prisoners shall be allocated to prisons that are suitable to accommodate prisoners
of their specific category, including with regard to their:
(a) Legal status;
(b) Gender;
(c) Age;
(d) Security category; and
(¢) Special needs, as applicable.

(2) Prisoners shall be allocated, to the extent possible and in consultation with the
prisoner concerned, to prisons close to their homes or places most likely to facilitate
their social reintegration, taking into account their caretaking responsibilities and the
availability of relevant programmes and services.

(3) The allocation of sentenced prisoners shall also consider their classification for
purposes of treatment and training in terms of article 55.

(4) (a) A prisoner shall not be allocated, or transferred, to a prison that does not
have the capacity to hold him or her in accommodation that meets the requirements of
article 13.

(b) Ifaprisoner is nevertheless allocated to a prison that does not have the capacity
to hold him or her in accommodation that meets the requirements of article 13, the
Prison Director shall invoke the procedure [, as specified by regulation,] to deal with
prison overcrowding.

Article 8. Separation of categories

(1) Within a prison that accommodates different categories of prisoners, the following
categories shall always be kept in separate parts of the prison:

(a) Men shall be kept separate from women;
(b) Untried prisoners shall be kept separate from sentenced prisoners;

(c) Civil prisoners shall be kept separate from prisoners detained by reason of a
criminal offence; and

(d) Young prisoners shall be kept separate from adults.
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(2) In a prison in which both men and women are housed, the separation of prisoners
on the basis of gender shall further be governed by the following provisions:

(a) Premises for women shall be entirely separate, including separate sanitary,
bathing and shower installations for women prisoners;

(b) The part of the prison set aside for women prisoners shall be under the author-
ity of a responsible woman staff member and women prisoners shall be supervised by
women staff members;

(c) No male staff member shall enter the part of the prison set aside for women
prisoners unless accompanied by a woman staff member.

(3) Notwithstanding the provisions of paragraph 2(c), prison personnel, particularly
health-care professionals and teachers, as well as service providers and inspectors who
are not members of the prison staff, shall not be precluded from carrying out their duties
in prisons or parts of prisons set aside for prisoners of a gender other than their own.

Article 9. Transfer

(1) The criteria for allocation to a prison as described in article 7 shall apply equally
when the transfer of prisoners to a new prison is considered.

(2) Prisoners who have been diagnosed with severe mental disabilities that make it
unreasonable to expect them to remain in prison shall be transferred to mental health
facilities as soon as possible.

(3) When prisoners are admitted to a new prison after transfer, the admission proce-
dures in article 4 shall be followed and their files updated accordingly.

(4) When prisoners are being moved to or from a prison, or other places, they shall be
exposed to public view as little as possible, and proper safeguards shall be adopted to
ensure their anonymity.

(5) The transport of prisoners in conveyances with inadequate ventilation or light, or
which would in any way subject them to unnecessary physical hardship or indignity shall

be prohibited.

(6) The transport of prisoners shall be carried out at the expense of the Prison Service.

Chapter Ill. Release

Article 10. Release principles

(1) Every prisoner shall be released as soon as there is no further legal ground for his
or her continued imprisonment.

(2) If a prisoner is too ill to be released directly into the community, as certified by a
health-care professional, urgent steps shall be taken for the prisoner to be released as
soon as arrangements have been made for him or her to be transferred to a hospital or
other health-care facility outside the prison.
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Article 11. Preparation for release

(1) In preparation for release, prisoners shall be offered a thorough medical examination
as close as possible to the time of release, in which particular attention shall be given to
the physical and mental condition of the prisoner, including any indications of
ill-treatment.

(2) Timely arrangements shall be made for the continuation of any necessary health
services or medical treatment of the prisoner after release, provided that he or she con-
sents to such arrangements, as well as for provision of prescribed medicines.

(3) Shortly before release, prisoners shall be provided with:
(a) Immediate means of subsistence for at least three days;
(b) Suitable clothing for the climate and the season;
(c) Sufficient means to reach their permanent home; and

(d) As far as possible, identification papers and other documents as specified in
regulations.

Article 12. Release procedure

(1) The staff member responsible for release shall verify the identity of the prisoner
who is to be released and the legal grounds for release.

(2) (a) Any personal property that has been stored by the prison shall be returned to
the person to be released.

(b) The person to be released shall sign a receipt for the personal property returned.

(3) The staff member responsible for release shall record in the individual prisoner’s file:
(a) The name and surname of the released prisoner;
(b) The date and hour of the release;
(c) The legal grounds for release;

(d) Any visible injuries and complaints about ill-treatment in the course of impris-
onment; and

(¢) 'The prisoner’s signed receipt for his or her personal property.

Chapter IV. Material conditions

Article 13. Accommodation

(1) Accommodation provided for the use of prisoners, in particular all sleeping accom-
modation, shall respect human dignity and shall meet all requirements of health, due
regard being paid to climatic conditions and particularly to cubic content of air, minimum
floor space, lighting, heating and ventilation.
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(2) In places where prisoners are required to live or work:

(a) The windows shall be large enough to enable the prisoners to read or work by
natural light and shall be so constructed that they can allow the entrance of fresh air,
regardless of whether there is artificial ventilation; and

(b) Artificial light shall be provided sufficient for the prisoners to read or work
without injury to eyesight.
(3) Accommodation shall include:

(a) Sanitary installations that respect the privacy of prisoners and that are adequate
to enable them to comply with the needs of nature in a clean and decent manner;

(b) Bathing and shower installations that allow every prisoner to have a bath or
shower, at a temperature suitable to the climate, as frequently as necessary for general
hygiene; and

(c) Facilities that meet the needs of prisoners with disabilities.

(4) (a) Where sleeping accommodation is in individual cells, each prisoner shall nor-
mally occupy by night a cell by himself or herself;

(b) Where multiple occupancy cells or rooms are used, they shall be occupied by
prisoners carefully selected, after considering their preferences, as being suitable to associ-
ate with one another in those conditions.

(5) When prisoners are admitted to prison, the cells, or other accommodation to which
they are allocated, shall be clean and shall be properly maintained and kept clean at all
times.

(6) Accommodation shall be sufficiently secure to ensure that prisoners of the category
allocated to it can be held safely and securely.

(7) In a prison that holds women, there shall be special accommodation for prenatal
and postnatal care and treatment.

(8) Specific minimum requirements in respect of the matters referred to in paragraphs 1
to 7 shall be determined in regulations.

Article 14. Facilities

In addition to sleeping and living accommodation, each prison shall have:

(a) A clinic sufficient to meet the immediate health-care needs of prisoners;
(b) Facilities for preparing and serving food;

(c) Appropriate space, installations and equipment to enable prisoners to exercise
and take part in sports;

(d) Visiting rooms and technical facilities and equipment for maintaining contact
with the outside world;

(¢) Spaces appropriate for worship;
(f) Libraries;

(g) Classrooms;
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(h) Workshops;
(i)
(j)

Nurseries for young children if applicable;

Any further facility to fulfil the functions of a particular prison.

Article 15. Personal hygiene
(1) Prisoners shall keep their persons, clothing and sleeping accommodation clean, neat

and tidy, which shall not be regarded as work for the purposes of article 24.

(2) In order to do so, prisoners shall be provided with water, cleaning materials and
toiletries as specified by regulation, including, if applicable, sanitary towels and other
products required by women and shaving equipment required by men, as well as any
other products required by young children.

Article 16. Clothing and bedding

(1) Prisoners who are not allowed to wear their own clothing or who do not have
adequate clothing of their own shall be provided with clothing suitable for the
climate.

(2) Such clothing shall not be degrading or humiliating.

(3) All clothing worn in prison, including prisoners’ own clothing, shall be clean and
kept in good condition.

(4) Clothing, including undergarments, shall be changed and washed as often as

necessary for the maintenance of hygiene.

(5) Whenever prisoners are permitted to go outside prison, they shall be allowed to
wear their own clothing or other clothing that does not identify them as prisoners.

(6) Every prisoner shall be provided with a separate bed and with separate and sufficient
bedding, which shall be clean when issued, kept in good order and regularly changed to

ensure its cleanliness.

Article 17. Nutrition

(1) Prisoners shall be provided by the prison administration at the usual hours with
food of nutritional value adequate for health and strength, of wholesome quality and
well prepared and served.

(2) The nutritional value of the food and the hours at which it shall be served shall be
specified by regulation.

(3) As far possible, such food shall meet the cultural and religious needs of prisoners.

(4) Any special diet prescribed for a prisoner by a health-care professional shall be
provided.

(5) Clean drinking water shall be available to prisoners at all times.
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Article 18. Oversight of material conditions

(1) A member of the prison health-care team, or of a competent public health body,
shall regularly inspect and advise the Prison Director on:

(a) The quantity, quality, preparation and service of food;

(b) The hygiene and cleanliness of the prison and the prisoners;

(c) The sanitation, temperature, lighting and ventilation of the prison; and
(

d) The suitability and cleanliness of the prisoners’ clothing and bedding.

(2) The Prison Director shall take into consideration the advice provided in accordance
with paragraph (1) and shall take immediate steps to give effect to the advice.

(3) If giving effect to the advice does not fall within the Prison Director’s competence,
or if he or she does not concur with it, the Prison Director shall immediately submit to
the Commissioner the advice and his or her own comments thereon.

Chapter V. Health care

Article 19. Prisoners’ health care

(1) Prisoners shall have access, free of charge and without discrimination on the grounds
of their legal status, to adequate, gender-responsive health care which meets the actual
needs of the prison population and is of at least the same standard that is available in
the community.

(2) Such health care shall include dentistry and psychological and psychiatric treatment,
as well as preventive care and treatment, including for tuberculosis, HIV/AIDS, hepatitis
C and sexually transmitted diseases.

(3) Prisoners shall receive prompt medical attention in urgent cases.

(4) Prisoners who require specialized treatment or surgery shall be transferred to spe-
cialized institutions within the Prison Service or to civil hospitals.

(5) On a daily basis, prisoners shall have the ability to confidentially contact qualified
health-care professionals about physical or mental health issues.

(6) Prisoners shall be allowed to make autonomous decisions regarding their own
health, including giving free and informed consent to any medical intervention.

(7) (a) If a woman prisoner requests that she be examined, or treated, by a woman
health-care professional, such request shall be granted unless medical attention is required
urgently and no woman health-care professional is available.

(b) If a male health-care professional undertakes the examination or treatment,
contrary to the wishes of the woman prisoner, a woman staff member shall be present.
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Article 20. Health-care service

(1) The Prison Service shall safeguard the health of all prisoners in its care and shall
establish a health-care service.

(2) The health-care service shall be organized in close relationship to the general public
health administration and in a way that ensures continuity of treatment and care.

(3) Every prison shall have an interdisciplinary team of health-care professionals tasked
with evaluating, promoting, protecting and improving the physical and mental health
of prisoners, paying particular attention to prisoners with special health-care needs while
ensuring that the rights of prisoners related to health care as set out in article 19 are
met.

(4) The interdisciplinary prison health-care team shall consist of a sufficient number of
qualified health-care professionals acting in full clinical independence and shall encom-
pass sufficient expertise in dentistry, psychology and psychiatry.

(5) Clinical decisions shall be taken only by health-care professionals and may not be
overruled or ignored by prison staff who are not health-care professionals.

Article 21. Health-care professionals

(1) Health-care professionals shall have daily access to all sick prisoners and all prisoners
who complain of physical or mental health issues or injury and any prisoner to whom
their attention is specially directed.

(2) The relationship between health-care professionals and prisoners shall be governed
by the same ethical and professional standards as those applicable to patients in the
community, in particular:

(a) The duty of protecting prisoners” physical and mental health and the preven-
tion and treatment of disease on the basis of clinical grounds only;

(b) Adherence to prisoners’ autonomy with regard to their own health and
informed consent to medical treatment;

(c) 'The confidentiality of medical examinations and information, unless maintain-
ing such confidentiality would result in a real and imminent threat to the patient or to
others;

(d) Keeping up-to-date and confidential prisoners’ medical files as required by
article 48, paragraph (3); and

(¢) An absolute prohibition on engaging, actively or passively, in acts that may
constitute torture or other cruel, inhuman or degrading treatment or punishment,
including medical or scientific experimentation that may be detrimental to a prisoner’s
health, such as the removal of a prisoner’s cells, body tissues or organs.

(3) Without prejudice to paragraph (2)(e), prisoners may be allowed, upon their free
and informed consent and in accordance with [applicable law], to participate in clinical
trials and other health research accessible in the community if these are expected to
produce a direct and significant benefit to their health, and to donate cells, body tissues
or organs to a relative.
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(4) If in the course of examining a prisoner upon admission or providing medical care
to the prisoner thereafter, health-care professionals become aware of any signs of torture
or other cruel, inhuman or degrading treatment or punishment, they shall document
such cases and refer them for investigation in terms of article 45.

(5) A health-care professional shall determine a prisoner’s fitness to work, exercise and
to participate in other activities, as appropriate and may make recommendations in this

regard.

(6) While a health-care professional shall not have any role in the imposition of dis-
ciplinary sanctions or other restrictive measures, he or she shall:

(a) Report to the Prison Director whenever he or she considers that a prisoner’s
physical or mental health has been, or will be, injuriously affected by continued imprison-
ment or by any condition of imprisonment; and

(b) Pay particular attention to the health of prisoners held under any form of
separation, including by visiting such prisoners on a daily basis, providing prompt medi-
cal assistance and treatment at the request of such prisoners or prison staff and by report-
ing to the Prison Director on such separation as required by article 33, paragraph (7).

Chapter VI. Prison regime

Article 22. Guiding principles
(1) The prison regime provided for prisoners shall offer a balanced and gender-responsive

programme of constructive activities drawn from those referred to in articles 23 to 28.

(2) Such programme shall also meet the special needs of individual prisoners, to the
extent and in the manner determined by regulation.

(3) Particular attention shall be paid to the needs of prisoners who have experienced
physical, mental or sexual abuse and of pregnant women, nursing mothers and women
with children in prison.

(4) The prison regime shall seck to minimize the negative effects of prison life by
approximating as closely as possible the positive aspects of life in the community.

(5) The prison regime shall facilitate provision for the welfare needs of prisoners.

Article 23. Education and vocational training

(1) All prisoners shall be provided with the opportunity for further education, includ-
ing vocational training.

(2) Education and vocational training shall not have a lower status than work within
the prison regime and prisoners shall not be disadvantaged by taking part in education
or vocational training.
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(3) So far as practicable, the education and vocational training of prisoners shall be
integrated with the public system of education and professional development of the
country in order to allow:

(a) Prisoners who were already enrolled in education or vocational training to
proceed when they are admitted to prison;

(b) Former prisoners to continue their education or vocational training after
release; and

(¢) Prisoners to be given diplomas and certificates of completion that do not refer
to the fact that they were obtained in prison.

(4) Particular attention shall be paid to the education and vocational training of young
prisoners and those with special needs.

(5) As far as possible and subject to an assessment of their needs and skills, prisoners
shall be able to choose the type of education, vocational training and work they wish
to pursue.

Article 24. Work

(1) Prisoners shall have the opportunity to work if they are fit to do so.

(2) The Prison Director shall ensure that sufficient work of a useful nature is provided
for prisoners who wish to work and for those who may be legally compelled to do so.

(3) Such work shall prepare prisoners for occupational life by making work in prisons
resemble as closely as possible similar work outside prison, and thus increasing, as far as
possible, their ability to find gainful employment upon release.

(4) (a) Work by prisoners shall be equitably remunerated.

(b) Prisoners shall be allowed to spend at least a part of their earnings on approved
articles for their own use and to send a part of their earnings to their family.

(c) The Prison Service may set aside a part of a prisoner’s carnings in a savings
fund to be handed over to the prisoner on his or her release.

(5) Prison work shall be subject to the following requirements:
(a) Work shall not be of an afflictive nature;
(b) No prisoner shall work for the personal or private benefit of any prison staff;

(¢) The interests of prisoners in having appropriate work shall not be subordinated
to the purpose of making a financial profit for the Prison Service;

(d) Where prisoners are employed in work not controlled by the Prison Service,
they shall always be under the supervision of prison staff;

(¢) The precautions laid down to protect the safety and health of free workers
shall be equally observed in prisons;

(f) Provision shall be made to indemnify prisoners against industrial injury,
including occupational disease, on terms not less favourable than those extended by law
to workers in the outside community;
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(g) The maximum daily and weekly working hours of the prisoners shall be fixed

by regulations;

(h) The hours so fixed shall leave at least one rest day a week and sufficient time
for sleep, education, recreation and other activities.

Article 25. Contact with the outside world

(1) In order to minimize differences between prison life and life at liberty, the Prison
Service shall facilitate prisoners’ appropriate contact with the outside world.

(2) Prisoners shall be allowed to communicate with their family and friends at regular
intervals:

(a) By corresponding in writing and using, where available, telecommunication,
clectronic, digital and other means; and

(b) By receiving visits.

(3) (a) Restrictions and monitoring of such communications shall be imposed only
when necessary for the requirements of continuing criminal investigations, maintenance
of good order, safety and security, the prevention of criminal offences and the protection
of victims of crime.

(b) The operation of such restrictions and monitoring shall be specified in regula-
tions which shall always allow an acceptable minimum level of contact.

(¢) Visits involving children shall take place in an environment that is conducive
to a positive experience and allow extensive open contact between prisoners who are
parents and their children, wherever possible.

(4) Admission of visitors to the prison is contingent upon the visitor’s consent to being
searched.

(5) [Conjugal visits shall be allowed to both men and women prisoners with due regard
to safety and dignity under conditions set out in regulations.]

(6) (a) Any information received by the Prison Service of the death or serious illness
of any near relative shall be promptly communicated to the prisoner concerned.

(b) Whenever circumstances allow, the prisoner shall be authorized to leave prison
either under escort or alone in order to visit a critically ill near relative, attend a funeral
or for other humanitarian reasons.

(7) (a) In the event of a prisoner’s death, the Prison Director shall at once inform the
prisoner’s next of kin or emergency contact.

(b) In the event of a prisoner’s serious illness or injury, the Prison Director shall
inform the prisoner’s next of kin or emergency contact, unless the prisoner has explicitly
requested otherwise.

(8) (a) Prisoners shall be allowed to keep themselves regularly informed of public
affairs by being granted access to news media, including newspapers, periodicals and
other publications, radio, television and the Internet.



PART TWO. MODEL PRISON ACT

(b) Access to information about public affairs shall be restricted only when
necessary for the maintenance of good order, safety and security, the prevention of
criminal offences and the protection of victims of crime.

(9) Prisoners shall be given the opportunity to participate in elections, referendums
and other aspects of public life, in so far as their right to do so is not restricted by
national law.

(10) Upon request, representatives of the media shall be allowed to visit prisons unless
there are compelling reasons to forbid such access for the maintenance of safety and
security, in the public interest or in order to protect the integrity of victims, other
prisoners or staff.

(11) (a) Prisoners who are foreign nationals shall be allowed reasonable facilities to
communicate with the diplomatic and consular representatives of the State to which

they belong.

(b) Prisoners who are nationals of States without diplomatic or consular repre-
sentation in the country and refugees, or stateless persons, shall be allowed similar
facilities to communicate with the diplomatic representative of the State which takes
charge of their interests or any national or international authority whose task it is to
protect such persons.

Article 26. Religion

(1) Every prisoner shall have the right to freedom of thought, conscience and
religion.

(2) The Prison Service shall respect prisoners’ rights to freedom of thought, conscience
and religion and ensure that prisoners are not subject to coercion which would impair
their freedom to have, adopt or reject a religion or belief of their choice.

(3) If the prison contains a sufficient number of prisoners of the same religion, a quali-
fied, part- or full-time representative of that religion shall be appointed in accordance
with the procedures set out in the regulations.

(4) A qualified representative appointed under paragraph (3) of this article shall be
allowed to hold regular services and to pay pastoral visits in private to prisoners of his
or her religion as set out in the regulations.

5) Access to a qualified representative of any religion shall not be refused to an
q y g y
prisoner, but if a prisoner objects to a visit of any religious representative, his or her

wish shall be fully respected.

(6) So far as practicable, every prisoner shall be allowed to satisfy the needs of his or
her religious life by attending the services provided in the prison and having in his or her
possession the books of religious observance and instruction of his or her denomination,
as well as objects necessary for such observance.
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Article 27. Exercise

(1) Purposeful activities to promote the mental and physical health of prisoners and
adequate exercise shall form an integral part of a rehabilitative and constructive prison
regime.

(2) Every prisoner shall have at least one hour of suitable exercise, and more if possible,
in the open air daily if the weather permits.

(3) When weather does not permit outdoor exercise, arrangements shall be made to
allow prisoners to exercise indoors.

(4) Prisoners whose physical condition so requires shall have access to tailored training
during the period of exercise.

(5) The details of the exercise regime, both in general and for those who require tailored
training, shall be specified in regulations, as well as the steps that shall be taken to
supervise all forms of exercise.

Article 28. Recreation and cultural activities

(1) Recreational and cultural activities shall be provided in all prisons for the benefit
of the mental and physical health of prisoners.

(2) Every prison shall have a library for the use of prisoners, adequately stocked with
both recreational and instructional books and other media, and prisoners shall be encour-
aged to make full use of it.

Article 29. Young children

(1) Arrangements shall be made wherever practicable for children to be born in a
hospital outside the prison, but if a child is born in a prison, this fact shall not be
mentioned in the birth certificate.

(2) A decision to allow a young child to stay with his or her parent in prison and the
length of such stay shall be based on the best interests of the child concerned.

(3) Prisoners whose children are in prison with them shall be provided with the maxi-
mum possible opportunities to spend time with their children.

(4) A young child staying in prison with a parent shall never be treated as a prisoner,
and steps shall be taken to normalize their surroundings as much as possible.

(5) Where young children are allowed to stay in prison with a parent, provision shall be
made for:

(a) Internal or external childcare facilities staffed by qualified persons, where the
young children shall be placed when they are not in the care of their parent; and

(b) Child-specific health-care services for the young children, including health

screenings upon admission and ongoing monitoring of their development by specialists.
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Chapter VII. Safety, security and discipline

Article 30. Guiding principles

(1) Discipline and order shall be maintained with no more restriction than is neces-
sary to ensure safe custody, the secure operation of the prison and a well-ordered
community life.

(2) Prison staff are encouraged to use, to the extent possible, conflict prevention, media-
tion or other alternative dispute resolution techniques to prevent disciplinary offences
or to resolve conflicts.

Article 31. Safety and security measures
(1) Measures to ensure the safety and security of prisoners, staff, service providers and

visitors shall be in place at all times.

(2) Prisoners shall be held in conditions appropriate to their level of risk to safety and
security and shall not be subject to restrictions that are not justifiable by the risk they
pose.

(3) Irrespective of their security classification, every effort shall be made to allow
prisoners to participate safely in daily activities.

(4) There shall be regular and direct supervision of prisoners at all times.

(5) It shall be possible for prisoners to contact staff at all times, including during
the night.

(6) The security that is provided by physical barriers, other technical means and relevant
procedures shall be complemented by the dynamic security provided by trained staff who
know and professionally interact with the prisoners under their control.

(7) National health and safety laws shall be observed in prisons.

Article 32. Special safety and security measures

(1) Special safety and security measures go beyond those referred to in articles 30
and 31 and are measures imposed on individual prisoners who pose a particular risk to
safety or security or who are at particular risk themselves.

(2) Such measures shall be applied only in exceptional circumstances and for only as
long as safety or security cannot be maintained by less restrictive means.

(3) Prisoners shall always be informed of the reasons for imposing such measures and
the procedures that will govern their revision or termination.

(4) Such measures may include the involuntary separation of a prisoner from the general
prison population or similar separation requested by a prisoner.

29



30

INCORPORATING THE NELSON MANDELA RULES INTO NATIONAL PRISON LEGISLATION

(5) Special and security measures as well as the procedures that govern their application
shall be set out by regulation and shall not amount to inhuman or degrading treatment.

Article 33. Separation

(1) Separation shall only be imposed for the briefest time practicable in the light of its
purpose, and shall be reviewed regularly, with a presumption of cessation unless the
justification remains strong.

(2) Prisoners who are separated from other prisoners, except those in solitary confine-
ment, shall be offered more than two hours of meaningful human contact per day.

(3) The decision whether to separate prisoners shall take into account the state of health
of the prisoners concerned and any disabilities or special needs they may have which
may render them more vulnerable to the adverse effects of separation.

(4) The longer a prisoner is separated from other prisoners, the more steps shall be
taken to mitigate the negative effects of their separation by maximizing their contact
with others and by providing them with facilities and activities.

(5) Prisoners who are separated shall not be subject to further restrictions beyond those
necessary for meeting the stated purpose of such separation.

(6) The cells that are used for, and the services provided during, separation shall meet
all minimum standards for general living conditions under this Act, including with regard
to light, ventilation, temperature, sanitation, nutrition, drinking water, access to open air
and physical exercise, personal hygiene, health care and adequate personal space.

(7) Health-care professionals shall report to the Prison Director, without delay, any
adverse effect of separation on the physical or mental health of a prisoner who is in separa-
tion and shall advise the Prison Director if they consider it necessary for physical or mental
health reasons to terminate the separation or alter the manner in which it is imposed.

(8) The regulations shall specify further policies and procedures governing the use and
review, admission to and release from any form of involuntary separation, or separation
requested by a prisoner.

Article 34. Discipline of prisoners

(1) Discipline in prison shall be maintained by preventing criminal and disciplinary
offences as far as possible and by taking disciplinary or other action where prevention
has not been successful.

(2) If a Prison Director suspects that a prisoner has committed a serious criminal
offence in the course of imprisonment, he or she shall inform the competent prosecuting
authorities.

(3) Alleged disciplinary infringements shall be investigated promptly, but disciplinary
procedures shall be instituted only as a last resort, when mediation or alternative dispute
resolution mechanisms are not appropriate or available.
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(4) No prisoner shall be sanctioned twice for the same offence.

(5) Prisoners shall not be used in any disciplinary capacity or fulfil any disciplinary
function.

Article 35. Disciplinary offences

(1) Conduct constituting a disciplinary offence by prisoners shall be defined by
regulation.

(2) Only conduct likely to constitute a threat to good order, safety or security may be
defined as a disciplinary offence by such regulation.

(3) Disciplinary offences included in such regulation shall be defined with sufficient
clarity for prisoners to know what conduct constitutes a disciplinary offence.

Article 36. Sanctions

(1) The following sanctions may be imposed singly or in combination for disciplinary
offences:

(a) Reprimand;

(b) Warning;

(c) Suspension of privileges or of leave from prison;
(d) Restriction on disposal of money;

(¢) Separation from the general prison population for a limited period as
prescribed by regulation;

(f) Solitary confinement of up to 15 days; and

(g) Forfeiture of a period of remission.

(2) Sanctions shall be proportionate to the offence or offences of which the prisoner
has been convicted.

(3) In no circumstances may disciplinary sanctions amount to torture or other cruel,
inhuman or degrading treatment or punishment.

(4) The following practices, in particular, shall be prohibited:
(a) Solitary confinement for more than 15 days;
(b) Placement of a prisoner in a dark or constantly lit cell;
(c) Corporal punishment;
(d) Reduction of a prisoner’s diet or access to drinking water;
(e) Collective punishment;

(f) The use of instruments of restraint, including chemical restraints, as a sanction
for disciplinary offences; or

(g) The prohibition of family contact.
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Article 37. Solitary confinement

(1) Solitary confinement shall be used as a disciplinary sanction only in exceptional
cases as a last resort, for as short a time as possible and subject to independent review,
and only pursuant to the authorization by a competent authority.

(2) Solitary confinement shall not be imposed by virtue of a prisoner’s sentence.

(3) Solitary confinement shall not be imposed on:
(a) Children;

(b) Women who are pregnant, breastfeeding or imprisoned with their young

children.

(c) Prisoners with mental or physical disabilities when their conditions would be
exacerbated by such measures.

(4) The safeguards for prisoners in involuntary separation set out in article 33, para-
graphs (4)-(7), including the role to be played by health-care professionals, equally apply

to prisoners in solitary confinement.

(5) Where solitary confinement is imposed for a new disciplinary offence on a prisoner
who has already spent 15 days in solitary confinement, such sanction shall not be imple-
mented without first allowing the prisoner sufficient time to recover from the adverse
effects of the previous period of solitary confinement.

Article 38. Disciplinary procedure

(1) Any allegation of a disciplinary offence by a prisoner shall be reported promptly to
the competent authority, which shall investigate it without undue delay.

(2) When the competent authority receives a report of such infringement of discipline,
it shall decide, based on the gravity of the infringement, whether the matter should
proceed to a formal disciplinary hearing or be resolved through alternative dispute resolu-
tion techniques.

(3) Where the matter is resolved through alternative dispute resolution techniques, the
competent authority shall record the action taken and send a report to the higher
authority.

(4) Where the [competent authority] decides to proceed to a disciplinary hearing, it
shall inform the prisoner without delay, in writing and in a language which they
understand:

(a) Stating which offence or offences he or she is alleged to have committed;
(b) Giving a brief description of the allegation or allegations against him or her;

(c) Advising the prisoner of his or her rights in relation to the disciplinary pro-
ceedings; and

(d) Informing him or her of the date and time when the [competent body] will
hear the evidence relating to the allegation or allegations and reach its conclusions.
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(5) The prisoner against whom an allegation of a disciplinary offence has been made
shall be allowed adequate time and facilities to prepare before attending a disciplinary
hearing.

(6) At the hearing, the presiding officer of the [competent body] shall explain the
procedure to the prisoner and satisty him or herself that such person is adequately
prepared to proceed with the hearing.

(7) If the prisoner does not understand or speak the language used at a disciplinary
hearing, he or she shall be assisted by a competent interpreter free of charge.

(8) Prisoners shall always be allowed to defend themselves in person in a fair and
impartial disciplinary process.

(9) If the disciplinary offence is of sufficient gravity to possibly require a sanction in
terms of article 36, paragraph (1)(e)-(g), the prisoner shall have the right to defence by

a legal adviser.

(10) Further details of the procedure of the disciplinary hearing, including the appli-
cable law of evidence shall be set by regulation.

(11) A prisoner convicted of a disciplinary offence shall be able to appeal to a higher
authority in the Prison Service and to seek judicial review of the finding that he or she
has committed a disciplinary offence and of the sanction imposed on him or her.

(12) In the event that a breach of discipline is prosecuted as a criminal offence, a pris-
oner shall be entitled to all due process guarantees applicable to criminal proceedings,
including access to legal advice.

Article 39. Use of force

(1) The use of force by prison officers against prisoners shall be restricted to a measure
of last resort and shall be governed by regulation.

(2) Prison staff shall not use force against prisoners except in self-defence or in defence
of others, cases of attempted escape, or active or passive physical resistance to a lawful
order.

(3) No more force shall be used than is strictly necessary to deal with the risk and
danger presented and shall be used for the shortest necessary time.

(4) Lethal force may be used only when strictly unavoidable in order to protect life.

(5) Force may be used only when authorized by the Prison Director, unless a member
of staff reasonably believes that the Prison Director would authorize the use of force and
that the delay in obtaining such authorization would defeat the objective of using it.

(6) Authorization or instruction to use force may include the use of weapons, subject
to the restrictions set out in article 41.

(7) Ifforce is used without prior authorization, the member of staff involved shall report
the action taken to the Prison Director as soon as reasonably possible.
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(8) A full record of all occasions when force was used, including copies of all reports
made in relation to each incident, shall be kept in the prison management file.

Article 40. Instruments of restraint

(1) The use of chains, irons or other instruments of restraint which are inherently

degrading or painful shall be prohibited.

(2) Chemical restraints shall never be used for disciplinary or security purposes, except
when prescribed by a health professional for therapeutic reasons.

(3) Other instruments of restraint shall be used only in the following circumstances:

(a) Asaprecaution against escape during transport, provided that they are removed
when the prisoner appears before a judicial or administrative authority; or

(b) By order of the Prison Director, if other methods of control fail, in order to
prevent a prisoner from injuring himself or herself or others or from damaging

propcer ty.

(4) Where the Prison Director orders the use of restraints, he or she shall immediately
alert a qualified health-care professional and report to [the higher administrative
authority].

(5) When the use of instruments of restraint is authorized in accordance with para-
graphs (2) or (3), the following principles shall apply:
(a) Instruments of restraint are to be used only when no lesser form of control

would be effective to address the risks posed by unrestricted movement.

(b) The method of restraint shall be the least intrusive method that is necessary
and reasonably available to control the prisoner’s movement, based on the level and
nature of the risks posed.

(¢) Instruments of restraint shall be imposed only for the time period required,
and they are to be removed as soon as possible after the risks posed by unrestricted
movement are no longer present.

(6) Instruments of restraint shall never be used on women during labour, during child-

birth or immediately after childbirth.

(7) A full record on the use of restraints shall be kept in the prison management file.

Article 41. Weapons

(1) The types of weapons that may be used by prison staff, which may include batons,
other non-lethal weapons and firearms, and the manner in which such weapons shall be

handled and stored, shall be set by regulation.

(2) Prison staff shall not be provided with weapons of a particular type unless they
have been trained in the use of that type of weapon.

(3) Prison staff performing duties which bring them into direct contact with prisoners
shall not carry weapons except when strictly required for safety and security.
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(4) Prison staff shall not use firearms except in self-defence or defence of others against
the imminent threat of death or serious injury, to prevent the perpetration of a serious
crime involving a grave threat to life, to arrest a person posing such a danger and resisting
their authority, or to prevent his or her escape, and only when less extreme means are
insufficient to achieve these objectives.

Article 42. Searches

(1) The purpose of a search is to detect concealed articles that a person is not allowed
to bring into, or have, in prison and to prevent any attempt to escape.

(2) All searches shall be conducted in a manner that respects the human dignity and
privacy of a person being searched and shall not be used to harass or intimidate such
person.

(3) Searches shall be conducted only by trained staff of the same sex as the person being
searched.

(4) Searches shall be proportionate, legal and necessary, always applying the least invasive
method possible.

(5) Screening methods, such as electronic scanning devices or metal detectors, shall be
used first wherever possible.

(6) (a) Intrusive searches, including strip and body cavity searches, shall be employed
only when absolutely necessary and when less intrusive searches, such as pat-down
searches or electronic scans, if available, would manifestly be ineffective.

(b) A person facing an intrusive search shall be informed of the intention to
conduct a strip search or body cavity search and be given the opportunity to surrender
any concealed object.

(c) Strip searches and body cavity searches shall only be conducted in private,
hygienic conditions and in a manner that ensures that the person being searched is never

fully unclothed.

(d) Visual body cavity searches of the lower body shall be conducted only by staff
appropriately trained by a medical professional in the standards of hygiene, health and
safety.

(e) Manual body cavity searches shall be applied only when there are compelling
reasons to suspect that the person to be searched may be hiding a dangerous object and
shall not be conducted by prison staff.

(f) Manual body cavity searches shall not be conducted if it is possible, without
endangering the health of the person to be searched, to keep such person under close
surveillance and wait for the illicit object to be expelled.

(g) There shall be no body cavity searches of children.

(7) Searches of visitors shall be governed by the following principles:
(a) Paragraphs (1) to (6) shall apply fully in order to not deter such visits;
(b) Intrusive searches shall be avoided wherever possible;

(c) If a visitor refuses to be searched, the Prison Service may refuse access.
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(8) Where personal property or cells of prisoners are searched, paragraphs (1) to (4)
apply fully, and the confidentiality of legal documents in their possession shall be
respected, and the prisoner shall be present unless he or she poses a serious risk to the
persons conducting the search.

(9) A full record of all searches, including the reasons, identities of those who con-
ducted them as well as the results, shall be kept in the prison management file.

(10) Procedures shall be set out by regulations, which staff have to follow when
searching:

(a) All places where prisoners live, work and congregate;
b) Prisoners;

(
(c) Visitors and their possessions; and
(

d) Staff.

(11) Any article seized as a result of a search shall be dealt with in the manner prescribed
by the regulations.

Chapter VIIl. Safeguards

Article 43. Requests and complaints

(1) Every prisoner shall have the opportunity each day to make requests or complaints
orally or in writing to the Prison Director or the prison staff member authorized to
represent him or her.

(2) Every prisoner shall be allowed to make requests or complaints in full confiden-
tiality to:
(a) The central prison administration;

(b) The judicial or other competent authorities; and

(c) Inspectors of prisons during their monitoring and inspections visits.

(3) Complaints as specified under paragraphs (1) and (2) may also be made by the
prisoner’s legal adviser acting with the consent of the prisoner, or, if neither the prisoner
nor his or her legal adviser is capable of doing so, by a member of the prisoner’s family
or any other person who has knowledge of the case.

(4) Every request or complaint shall be dealt with promptly and replied to without
delay.

(5) If the request or complaint is rejected, or in the event of undue delay, the complain-
ant shall be entitled to bring it before a judicial or other authority.

(6) Safeguards shall be in place to ensure that prisoners can make requests or complaints
safely and, if requested by the complainant, in a confidential manner.
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(7) A prisoner or other person mentioned in paragraph (3) shall not be exposed to any
risk of retaliation, intimidation or other negative consequences as a result of having
submitted a request or complaint.

(8) Complaints relating to torture or other cruel, inhuman or degrading treatment or
punishment of prisoners shall be dealt with immediately and shall result in a prompt
and impartial investigation in accordance with article 45.

(9) Prisoners who report sexual abuse shall be provided immediate protection, support
and counselling.

Article 44. Access to legal aid

(1) All prisoners are entitled to legal advice and shall be provided with adequate oppor-
tunity, time and facilities to access such advice.

(2) All prisoners shall be able to access freely or keep in their possession, in full confi-
dentiality, documents relating to their legal affairs.

(3) Prisoners may consult on any legal matter with a legal adviser of their own choice
or with an adviser from a legal aid provider, without delay, interception or censorship
and in full confidentiality.

(4) The Prison Service shall bring to the attention of all prisoners the provision of legal
aid which is available to them.

(5) In cases where prisoners who do not speak the local language wish to consult a
legal adviser, the Prison Service shall facilitate access to the services of an independent
competent interpreter.

(6) Consultations may be within sight, but shall not be within hearing, of prison staff.

(7) Denial of access to legal advice shall be subject to independent review without delay.

Article 45. Investigations

(1) The Prison Director shall investigate and report on, without delay, any custodial
death, disappearance or serious injury, or any evidence of torture or other cruel, inhuman
or degrading treatment or punishment, to [the police and the prosecuting authorities]
to enable them to conduct a prompt, impartial and effective investigation.

(2) The Prison Service shall cooperate fully with the [police and the prosecuting
authorities] and take steps to ensure that evidence that is collected in the course of
investigations is protected and preserved and that potentially implicated persons have
no contact with witnesses, the victim or the victim’s family.

Article 46. Death of a prisoner

(1) The Prison Service shall treat the body of a deceased prisoner with respect and
dignity and keep appropriate records of how it has done so.
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(2) The body of a deceased prisoner shall be returned to his or her next of kin as soon
as reasonably possible, at the latest upon completion of the investigation in terms of
article 45.

(3) The Prison Service shall facilitate a culturally appropriate funeral if there is no other
responsible party willing or able to do so.

Article 47. Prison inspections

(1) The purpose of prison inspections shall be to ensure that the provisions of this Act
are implemented in order to protect the rights of prisoners and to meet the objectives
of the Prison Service.

(2) Inspections shall be undertaken by means of a twofold system:

(a) Internal inspections conducted by inspectors who are appointed by the
Commissioner and whose primary focus shall be on the implementation of this Act and
on whether the objectives of the Prison Service, including the protection of rights of
prisoners, are being met;

(b) External inspections, structurally and financially independent from the Prison
Service, conducted by inspectors who are appointed by [the national ombudsman/other
body independent of the Prison Service] [and are constituted as a national preventative
mechanism in terms of the Optional Protocol to the Convention against Torture and
Other Cruel, Inhuman or Degrading Treatment or Punishment] and whose primary
focus shall be on prisoners’ rights.

(3) Inspectors shall work in teams that have a balanced gender representation and include
qualified and experienced persons with knowledge of health care and other aspects of
imprisonment that they are required to inspect.

(4) Inspectors shall provide regular reports and recommendations and for this purpose
they shall have the authority:

(a) To access all information on prisons, their capacity, location and the number
of prisoners actually being held, as well as all information relevant to the treatment of
prisoners, including their records and conditions of detention;

(b) To freely choose which prisons to visit, including by making unannounced
visits at their own initiative, and which prisoners to interview;

(c) To conduct private and fully confidential interviews with prisoners and prison
staff in the course of their visits.

(5) All inspection reports shall exclude any personal data on prisoners, unless they have
given their explicit consent.

(6) Internal inspection reports shall be submitted in writing to the Commissioner.

(7) External inspection reports shall be submitted in writing to the Minister and the
Commissioner and shall be tabled simultaneously in [national legislature].
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(8) The Minister shall indicate publicly, within a reasonable time, whether recommen-
dations resulting from an external inspection will be implemented and give reasons for
his or her decisions.

Article 48. Filing system

(1) The Commissioner shall ensure that every prison, and the Prison Service as a
whole, has a standardized filing system, consisting of:

(a) Individual files for each prisoner;
(b) Separate individual medical files for each prisoner; and

(c) Files on prison management practices and processes as required by this Act.

(2) The individual file for each prisoner shall include the information entered on each
prisoner at admission in terms of articles 4 and 6, and on release in terms of chapter III,
as well as the following:

(a) Information related to the judicial process, including dates of court hearings
and legal representation;

(b) Information on transfers;
(c) Initial assessment and security classification reports;
(d) Information related to behaviour and discipline;

(¢) Information related to disabilities that require adjustments for communication,
mobility or the prisoner’s safety;

(f) Requests and complaints, including allegations of torture or other cruel, inhu-
man or degrading treatment or punishment, unless they are of a confidential nature;

(g) Information on the imposition of disciplinary sanctions;

(h) Information on the circumstances and causes of any injuries or death and, in
the case of the latter, the destination of the remains; and

(i) In the case of sentenced prisoners, their classification into different categories,
their sentences plans and any information necessary to calculate the length of their
sentences.

(3) The individual medical files for each prisoner, initiated in terms of article 5, shall
be administered by the prison health-care service and kept separate from the general
individual prisoner files.

(4) Procedures, as specified by regulation, shall be followed to ensure a secure audit
trail and to prevent unauthorized access to or modification of any information contained
in the prisoner file management system.

(5) The general individual files and the individual medical files of all prisoners shall be
confidential and made available only to those whose professional responsibilities require
access to them.

(6) Every prisoner shall have access to both their personal files and medical files pertain-
ing to him or her, subject to redactions authorized by regulation, and shall be entitled
to receive an official copy of such redacted files upon his or her release.
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(7) The general individual files and the individual medical files of prisoners shall be

transferred with them when they are moved from one prison to another.

(8) The Prison Director shall ensure that files on prison management practices and
processes as required by this Act include, at a minimum, records on:

(a) Discipline and sanctions;

b

Searches;

~~—

The use of instruments of restraint;

& o

The use of force;

Occupancy rates;
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~—

Death and serious injuries; and

o e e e e e
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Any other matter required by regulation.

g

(9) While ensuring confidentiality of information about individual prisoners, the filing
system shall be used to generate reliable data about trends relating to and characteristics
of the prison population, including occupancy rates.

Chapter IX. Prison Service

Article 49. Staffing complement

(1) The Prison Service shall consist of sufficient and well-qualified male and female staff
to ensure the safe, secure and humane custody of all prisoners by carrying out the func-
tions of the Prison Service as provided in this Act.

(2) Such staff shall include a sufficient number of specialists, such as health-care profes-
sionals, social workers, teachers and trade instructors and other such specialists as specified
in regulations.

(3) All prison staff shall at all times perform their duties in such a manner as to
influence the prisoners by good example and to command their respect.

(4) Prison staff shall be subject to a disciplinary regime as specified by regulation.

Article 50. The Commissioner

(1) The Prison Service is under the direction of the Commissioner, who shall:

(a) Determine the fixed establishment of the Prison Service and the number and
grading of posts;

(b) Decide on the numbers and distribution of the prison staff in the Prison
Service in order to maintain a safe and secure environment in all prisons at all times;

(c) Appoint, remunerate, promote, transfer, discipline or dismiss prison staff in
accordance with [the law governing the civil service];

(d) Organize or reorganize the Prison Service into various components, units or
groups; and
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(¢) Establish and maintain training institutions for prison staff.

(2) The Commissioner shall adopt systems of organization and management that:
(a) Ensure that all the requirements of this Act are met;
(b) Prisons operate at consistently high standards; and

(¢) Facilitate good communication between prisons and between the different
categories of staff in individual prisons and proper coordination of all the departments,
both inside and outside the prison, that provide services for prisoners.

(3) The Commissioner and prison staff shall perform the functions of the Prison Service
as prescribed in this Act, subject to such policy as the Minister may determine.

(4) The Minister may allow the Commissioner to delegate to any other member of the
prison staff any of his or her powers and duties to the extent authorized by regulation.

Article 51. Prison Director

(1) Every prison shall have a Prison Director, appointed by the Commissioner, who
shall be adequately qualified for his or her task by character, administrative ability,
suitable training and experience.

(2) The Prison Director shall be appointed on a full-time basis to carry out, under the
direction of the Commissioner, the duties of the Prison Director specified in this Act
and the regulations.

(3) Every prison shall at all times be under the control of the Prison Director, or a duly
appointed deputy.

Article 52. Appointment

(1) The prison staff shall be appointed on a full-time basis and have civil service status
with security of tenure, subject only to good conduct, efliciency and physical fitness,
whereas specialist staff may be appointed on a part-time basis.

(2) Salaries shall be adequate to attract and retain suitable men and women; employ-
ment benefits and conditions of service shall be favourable in view of the exacting nature
of the work.

(3) Prison staff shall be carefully selected with clear criteria that identify adequate
standards of education for their particular roles and the ability to carry out their duties
in a professional manner as set out in regulations.

(4) As far as possible, the staff of each prison shall be able to speak the language of the

greatest number of prisoners, or a language understood by the greatest number of them.

Article 53. Training

(1) Prior to assuming their work, all prison staff shall be provided with induction
training tailored to their general and specific duties, which shall reflect contemporary
evidence-based best practice.
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(2) Only candidates who successfully pass the theoretical and practical tests at
the end of such training shall be allowed to enter the Prison Service.

(3) The Prison Service shall ensure the continuous provision of in-service training
courses with a view to maintaining and improving the knowledge and professional
capacity of its staff.

(4) Induction training for all staff shall include, at a minimum, training on:

(a) Relevant national legislation, regulations and policies, as well as applica-
ble international and regional instruments;

(b) Rights and duties of prison staff in the exercise of their functions;

(¢) Safety and security, including the concept of dynamic security, alternative
dispute resolution, the use of force and instruments of restraint;

(d) First aid and the psychosocial needs of prisoners, including carly
detection of mental health issues; and

(¢) Physical fitness, including training to enable prison staff to restrain
aggressive prisoners.

(5) Prison staff who work with certain categories of prisoners, or who are assigned
other specialized functions, shall receive training that has a corresponding focus.

(6) Training and capacity-building for women staff shall enable them to access
senior positions both with regard to the development of policies and strategies
relating to the treatment of women prisoners and, more generally, in the Prison
Service as a whole.

Chapter X. Sentenced prisoners

Article 54. Guiding principles

(1) In addition to the provisions of this Act that apply to all prisoners, and in
the light of the purpose of the regime for sentenced prisoners set out in article 1,
paragraph (2), the regime for sentenced prisoners shall encourage their self-respect
and develop their sense of responsibility.

(2) The sentence of imprisonment constitutes a punishment by depriving the
offender of his or her liberty, and the regime for sentenced prisoners shall therefore
not aggravate the suffering inherent in imprisonment but shall seck to contribute
to their rehabilitation and social reintegration upon release.

(3) The treatment of sentenced prisoners shall emphasize not their exclusion from
the community but their continuing part in it.

Article 55. Classification

(1) Prisoners who are admitted to prison as sentenced prisoners or whose status
is changed to that of sentenced prisoners shall be classified, in the manner required
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by regulation, into categories that facilitate their treatment and training with a view to
their social rehabilitation.

(2) (a) A system of privileges may accompany such classification.

(b) Details of such a privilege system and the classes to which they are related
shall be specified in regulations.

(3) The classification of sentenced prisoners shall be updated regularly and recorded in
their individual prisoner files.

Article 56. Individualized sentencing planning

(1) For prisoners with sentences of suitable length, as determined in regulations, a
sentence plan setting out a programme of treatment shall be prepared, which will pro-
mote the prisoner’s rehabilitation and social reintegration in the light of the knowledge
obtained about his or her personal background, needs, skills, goals and reasons for

offending.

(2) Such plans shall be designed to address the individual root causes of a prisoner’s
criminal behaviour, and treatment programmes provided accordingly, including, as far
as is practicable:

(a) Education, including vocational training;
(b) Work;

(c) Other activities, such as social programming, counselling, cognitive behavioural
therapy, alcohol and substance abuse programmes and other specialized treatment pro-
grammes; and

(d) Preparation for release.

(3) The individual sentence plans of sentenced prisoners shall be updated regularly and
recorded in their individual prisoner files.

(4) Prisoners whose sentences are too short to justify the development of sentence plans
in terms of paragraph (1) shall be given a treatment programme as determined by the
Prison Director and shall receive preparation for release.

(5) Sentenced prisoners who have not reached the normal retirement age and who are
fit to work may be required to do so as part of their sentencing plan.

(6) Sentenced prisoners who are illiterate may be required to attend a literacy course
as part of the educational element of their sentence.

Article 57. Release of sentenced prisoners

(1) Sentenced prisoners shall be assisted in good time prior to release by means of
procedures and special programmes enabling them to make the transition from life in
prison to a law-abiding and self-supporting life in the community.

(2) Such procedures and special programmes may include prisoners being granted
periods of leave prior to release, as determined by regulations.
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(3) In the case of those prisoners with longer sentences in particular, steps shall be taken
to ensure a gradual return from life in prison to life in society.

(4) The Prison Service shall work closely with governmental and other agencies that
assist former prisoners in the community and are able to provide them with suitable
homes and work after release.

(5) Sentenced prisoners’ contact with approved agencies or persons that will support
them in the community shall be encouraged, and such agencies and persons shall be
given the access to the prison and to prisoners to advise them on their future.

(6) Where sentenced prisoners are released conditionally or on health grounds, the
Prison Service shall ensure that such agencies and persons are made aware of the condi-
tions to which they will be subject and the agencies that will supervise them.

Chapter XI. Untried prisoners

Article 58. Additional protections

(1) In addition to the rights set out in this article, untried prisoners shall have at least
the same rights as all other prisoners, subject to exceptional restrictions necessary to
prevent interference with course of justice.

(2) The regime for untried prisoners shall not be influenced by the possibility that they
may be convicted of a criminal offence in the future.

(3) As far as possible, untried prisoners shall be given the option of accommodation in
single cells, unless they may benefit from sharing accommodation with other untried
prisoners, or unless a court has made a specific order on how a specific untried prisoner
should be accommodated.

(4) Untried prisoners shall be allowed to receive food from outside the prison, in addi-
tion to the food provided by the Prison Service in terms of article 17.

(5) (a) Untried prisoners shall be allowed to wear their own clothing if it is suitable
for wearing in prison.

(b) Untried prisoners who do not have suitable clothing of their own shall be
provided with clothing that shall not be the same as any uniforms that may be worn by
sentenced prisoners.

(6) (a) Untried prisoners shall be offered the opportunity to work but shall not be
required to work.

(b) If untried prisoners choose to work, all the provisions of article 24 shall apply
to them, including those relating to remuneration.

(7) Untried prisoners shall be allowed to be visited and treated at their own expense
by health-care professionals or dentists of their own choice.
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(8) (a) The Prison Director shall ensure that untried prisoners have appropriate access
to legal advice.

(b) Untried prisoners shall, upon request, be provided with writing materials for
the preparation of documents related to their defence, including confidential instructions
for their legal advisers.

Chapter XIl. General provisions

Article 59. Repeal of laws
This Act repeals the following legislation [...].

Article 60. Title and commencement

This Act is to be called the Prison Act of [2022] and is to come into operation on a
date fixed by the President by proclamation.
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Definitions

The definitions have been placed in the Act, but not as one of the numbered sections. This has
been done in order to bring them to the immediate attention of the reader, who needs them
to understand subsequent provisions, without distracting attention from the key general
provision in chapter |. National drafting practices differ in how to deal with definitions. A
national legislator may choose to include them as a numbered provision at the start or the
end of the Act or to incorporate them in another way.

Some of the definitions are self-explanatory and do not need further comment.

“Child”

“Civil prisoner”

“Commitment order”

“Health-care
professional”

is defined in line with article 1 of the Convention on the Rights of the
Child.

is a residual category designed to include all people who may be
legally detained in a prison, other than untried and sentenced
prisoners. The Nelson Mandela Rules make provision for such
prisoners in rule 121 (civil debtors and administrative detention),
rule 122 (persons detained without charge) and rule 109 (persons
who are not criminally responsible]. In practice, a national prison
system may not have all of these. For example, the imprisonment of
civil debtors is not as common as it was in 1955, when the Standard
Minimum Rules for the Treatment of Prisoners were first drafted.
The International Covenant on Civil and Political Rights, adopted
in 1976, further restricted this practice by prohibiting imprisonment
merely on the grounds of a persons’ inability to fulfil a contractual
obligation. On the other hand, the detention of irregular or non-
documented migrants has developed into a controversial practice in
various Member States. National legislation may seek to spell out
in more detail the rights of various subcategories of civil prisoners.
However, the way they are dealt with in this Act is designed to ensure
that civil prisoners have all the safeguards of untried prisoners.

is an example of a term that is given its meaning by national law
outside the scope of this Act, where such legislation lays down
the legal steps that must be taken to render the imprisonment of
a person lawful. Such legislation may also expand further on what
requirements such a document should specify: for example, who
may issue such an order and what information about legal reasons
for the commitment it should contain.

is a broad term designed to encompass a range of medical practi-
tioners, including medical doctors and nurses. National legislation
should follow national practice for defining the type of medical prac-
titioners which it wishes to include in this definition: for example,
professionals included in the national register of medical practi-
tioners. National legislation should also include dentists, psycholo-
gists, psychiatrists, nurses and other professionals who should be
encompassed in the definition of “health-care professional”. They,
too, should be defined in terms of national practice with references
to the national legislation that regulates their professional status.
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“Minister of Justice”:

“Prison”:

“Prison Director”

“Prisoner”:

“Prison staff”:

“Sentenced
prisoner”:

in order to ensure the independence of prisons from the police, the
Act should nominate an appropriate Minister who is not directly
responsible for a security service. Here, the Minister has been
defined as “Minister of Justice” as one possibility, but it could also be
another Minster who meets the criteria. The United Nations system
common position on incarceration contains an explanation of the
underlying thinking:
The organizational culture in prison services greatly influences
how the overall principles governing prison management are
translated into practice. Where and how prisons are administered
within the government plays an important role in this regard. In
order to ensure a strict separation between law enforcement or
military entities on the one hand, and the agency in charge of the
implementation of prison sentences on the other, the existence
of a civilian prison system with professional prison staff is key.
Depending on the national context and the access to sufficient
resources, this may include placing the responsibility for prisons
with the Ministry of Justice or similar government department.?

this definition, which is largely based on the United Nations system
common position on incarceration, is crucial for establishing the
scope of this Act. As explained in the commentary on article 2(4), this
Model Prison Act is designed to deal essentially with adults awaiting
trial and sentenced prisoners, and the focus is on institutions that
hold such prisoners. However, it is recognized that exceptionally,
such prisoners may also be held in other institutions.

If legislation is required to deal only with a more restricted body of
people, a different definition of a “prison” would be required. For
example, the legislator may want to make it clear that police custody,
although part of the criminal justice system, is excluded, in some or
allinstances, as it is governed by other legislation. Also, if legislation
is sought only to cover institutions where sentenced prisoners are
housed, the definition will have to be narrower.

is the term used in the Nelson Mandela Rules for the head of a
prison. National legislation may use different terminology, such as
Chief Warden or Officer in Charge.

this definition is related to the definition of “prison” and, as explained
there, is part of the legal framework establishing the scope of
this Act. The Act does not use the term “detainee” for some or all
prisoners, as it is not used in the Nelson Mandela Rules. It does,
however, draw a distinction between “sentenced prisoners” and
“untried prisoners”, both defined below, in view of some differences
in treatment, as reflected in chapters X and XI.

the definition of prison staff may be varied by national legislators to
bring it in line with national legislation governing the civil service,
which should include prison staff.

the practical meaning of this term will vary according to national
interpretations of whether someone becomes a “sentenced prisoner”
immediately after conviction, or only after all avenues of appeal have
been exhausted.

 United Nations, “United Nations system common position on incarceration”, April 2021, p. 14.
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“Solitary is defined in the same way as in rule 44 of the Nelson Mandela Rules.
confinement” The term “meaningful human contact” is a new and evolving concept
in prison law. The European Committee for the Prevention of Torture
and Inhuman or Degrading Treatment or Punishment has regarded

meaningful human contact as follows:

The amount and quality of social interaction and psychological
stimulation which human beings require for their mental health
and well-being. Such interaction requires the human contact to
be face to face and direct (without physical barriers) and more
than fleeting or incidental, enabling empathetic interpersonal
communication. Contact must not be limited to those inter-
actions determined by prison routines, the course of (criminal)
investigations or medical necessity.”

“Untried prisoner”: the definition of “untried prisoner” like that of “prisoner” and
“sentenced prisoner” is crucial in determining the scope of this Act.
The definition of “untried prisoner” is designed to cover all prison-
ers dealt with in rules 111-122 of the Nelson Mandela Rules. Any
person lawfully detained in a “prison” (as defined in the Act) other
than a “sentenced prisoner” is an “untried prisoner”. The words in
brackets refer to variations that countries may wish to include. They
may, for example, not have civil debtors imprisoned at all and there-
fore would not need to make provision for them. Countries may also
wish to have a different legal framework for police custody.

“Young child”: this definition should be shaped by policy choices on how to
implement preliminary observation 4 and rule 29 of the Nelson
Mandela Rules. The term “young child” is used in article 29, which
deals with young children accompanying their incarcerated parent.
As suggested in the brackets, the definition could specify an upper
age. Its effect would be to preclude children older than that age
from being held with their incarcerated parent at all. Alternative
language would be to use “infant” instead of “young child”.??
Linguistically, “infant” may refer only to very young children.
National legislators should choose the language that best reflects
their intention and the underlying principle that the interests of the
child come first. If the word “child” is used without qualification,
here or elsewhere, it should be read to mean anyone under the age
of 18 years, the internationally acceptable definition reflected in the
Convention on the Rights of the Child.

“Young prisoner” is an additional classification that may be used to include a prisoner
who is under a specific age but older than a child, who should be
separated from adult prisoners or treated differently in other ways.
It is in brackets because the legislator might not use this category
at all. If used, the legislator must set a maximum age: for example,
“a person below the age of 22 years”. Note that, by definition, a
child is always a young person too, but a young person is not always
a child.

21 See Council of Europe, documents CPT/Inf (2019) 29, footnote 55, and CPT/Inf (2019) 1, footnote 65.

2 See, for example, revised European Prison Rules, rule 36 (Council of Europe recommendation (Rec(2006)2-rev)
of the Committee of Ministers to member States on the European Prison Rules, as revised and amended by the
Committee of Ministers on 1 July 2020, hercinafter cited only as the “European Prison Rules”).
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Chapter I. Purpose, scope and principles

Article 1. Purpose of imprisonment

Article 1(1) is a broad statement of the approach to imprisonment that applies to all
prisoners. It seeks to capture the basic principles of the Nelson Mandela Rules (rules 1-5),
which are further developed in article 3.

In the case of the additional purpose applicable only to sentenced prisoners, article 1(2)
follows rule 4.1 of the Nelson Mandela Rules, which focuses specifically on sentenced
prisoners. The limits of this purpose are also clear from rule 122 of the Nelson Mandela
Rules, which provides that “no measures shall be taken implying that re-education or
rehabilitation is in any way appropriate to persons not convicted of any criminal offence”.
The details of how sentenced prisoners should be treated are found in chapter X, which
adds the detail required by rule 4.1 of the Nelson Mandela Rules on the treatment of
sentenced prisoners.

Article 1(3)(a) recognizes that most untried prisoners are being detained because of a
suspicion of having committed a criminal offence. The purpose of their imprisonment
is not only to ensure that they do not abscond but may also be to ensure that they do
not commit further offences or interfere with the judicial process. Interference may take
various forms, such as intimidating witnesses or tampering with evidence. Courts may
order that specific restrictions be placed on such prisoners, including that they be sepa-
rated from other categories of prisoners. If such restrictions are based in law, including
legislation other than the provisions of this Act, the Prison Service will have to apply
them. It should do so proportionately, as required by chapter VIL.

As provided in article 1(3)(b), untried prisoners who have not been convicted of an
offence are not being held for the purpose of responding to their criminal behaviour, as
it has not been proved that they have committed a criminal offence, and they are entitled
to the presumption of innocence. The presumption of innocence most clearly applies to
the large majority of untried prisoners who are detained in a prison in connection with
an alleged offence between the time of arrest and the time of judgment of first instance.
However, all other persons who may be held in a prison other than sentenced prisoners
(for example, persons who may be held because of a civil debt and are therefore not tried
as part of the criminal justice process, or persons with no criminal capacity, who may
briefly be held in a prison pending their transfer to a mental institution) are included
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in the definition of “untried prisoners” These other persons are innocent in the eyes of
the criminal law, and the presumption of innocence should be applied to them as well.

One of the purposes of the Act is to ensure that all untried prisoners, as defined, benefit
from a special regime as required by rule 111.3 of the Nelson Mandela Rules. The
conditions of imprisonment for untried prisoners should be shaped not only by the
provisions of the Act that apply to all prisoners, but also by the additional protections
set out in chapter XI. The Nelson Mandela Rules achieve the same effect by providing
in preliminary observation 3 that rules applicable to sentenced prisoners should be
equally applicable to other categories of prisoners “provided they do not conflict with
the rules governing those categories and are for their benefit”.

Article 2. Scope and application of this Act

As the Act is primary legislation, it can establish rights and duties which are enforceable
in national law. Article 2(1) begins this process by establishing a Prison Service with the
key power to detain prisoners. However, this power is limited to what the Act as a whole
allows and must always be exercised in terms of the general principles stated in article 3
and made more specific in subsequent provisions, which closely follow the Nelson
Mandela Rules. The powers of the Prison Service to detain people against their will can
only be exercised over “prisoners”. The definitions of “prisoner” and “prison” are therefore
key to determining the scope of this Act. On the wider question of the scope of prison
legislation, see also the introduction to this Handbook.

Article 2(2) undetlines the rights-based approach adopted by the Act by establishing that
prisoners can derive rights from this Act, but also that they are bound by its provisions
and, accordingly, have an obligation to obey them.

Article 2(3) establishes a basic structure for a Prison Service and its control. The legislator
could choose to spell it out in more detail here or in chapter IX, which deals with the
Prison Service. Article 2(3)(a) establishes the political control of the Prison Service. When
it comes to political control, prisons should be seen not simply as an appendage of the
police and the security services but as an independent part of the criminal justice system.

Article 2(3)(a) gives the Minister the crucial power of making regulations to specify the
application of the Act to the operation of the Prison Service. The stipulation of how
this power is exercised is critical to embedding the operation of the Act in the rule of
law. For this reason, the Minister may never make regulations that are not compatible
with the Act. Regulations should always be published in an ofhicial government source
available to the public and form part of the package of information given to prisoners
in terms of article 4. In the commentary on specific provisions below, there are further
indications of why regulations are considered necessary in those instances and some
guidance on what they should contain.

A feature of article 2(3)(a) is that it distinguishes instances where the Act requires the
Minister to make regulations from a wider power of the Minister to elect to make
further regulations that are not inconsistent with the Act. Were a Minister not to
make regulations where required by the Act, that would be a failure to fulfil a legal
duty. It remains open, however, for the legislator to incorporate more detail in the
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Prison Act itself and to legislate directly on matters that the Act indicates should be
dealt with by regulation.

Article 2(3)(b) provides a legislative basis for establishing the Prison Service as an
organization within the national civil service.” It is designed to emphasize that the
Prison Service is not part of the military and that it should be the responsibility of
civil authorities, separate from the military, the police or criminal investigation services.

Further details about the Prison Service and its civil service status are provided in
chapter IX of this Act.

The powers of the Commissioner, defined as the Commissioner of Prisons who is the
executive head of the Prison Service, are based on article 2(3)(c). What is legislated here
is the bare minimum. National legislators may want to spell these powers out further.
This could also be done by way of regulation if the Minister chooses to do so.

The Minister may, for example, allow the Commissioner to delegate some, but not all, of
his or her powers to other members of the prison staff. What is clear is that the
Commissioner’s powers, including his or her powers to issue orders and standing operating
procedures, are limited by both the Act and the regulations made in terms of it. The
power of the Commissioner to issue orders and standard operating procedures in terms
of article 2(3)(c)(ii) is a significant further building block in the law-bound structure of
the Act. The orders and standard operating procedures are limited to implementing
the Act. They will therefore largely be binding on prison staft and prisoners. However,
they may be binding for other categories of persons who the Act allows to interact with
prisoners in various ways, for example, external contractors or visitors.

Article 2(4) reflects preliminary observation 4 of the Nelson Mandela Rules and its
clarification that the Rules do not seck to regulate the detention of children. It is recom-
mended that Member States develop separate legislation to regulate the deprivation of
liberty of children, applying the principles contained in the Convention on the Rights
of the Child and applicable international standards and norms.** The assumption of this
Act is that the legislator wishes to adopt the same approach.

Note that many States exclude not only children (i.e. persons under the age of 18 years)®
from prisons for adults but also other young persons who may be somewhat older. If
this is the case, the draft should be adjusted accordingly, and the words “young prisoner”
be used instead of “child”. Note also that “young children” who are held in prison with
their incarcerated parents should in no way be regarded as prisoners. For what is meant
by “young children” and how they should be treated, see the definition of “young child”
and article 29, respectively.

 See also the Nelson Mandela Rules, rule 74.3 and the revised European Prison Rules, rule 71.

# Such as the United Nations Rules for the Protection of Juveniles Deprived of their Liberty (General Assembly
resolution 45/113, annex), the United Nations Standard Minimum Rules for the Administration of Juvenile Justice
(the Beijing Rules) (General Assembly resolution 40/33, annex), the United Nations Model Strategies and Practical
Measures on the Elimination of Violence against Children in the Field of Crime Prevention and Criminal Justice
(General Assembly resolution 69/194, annex) and the United Nations Guidelines for the Prevention of Juvenile
Delinquency (the Riyadh Guidelines) (General Assembly resolution 45/112, annex).

» As defined in article 1 of the Convention on the Rights of the Child.
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Article 3. General principles governing imprisonment

The general principles set out in article 3 are an essential part of the Act as they provide
in national law an interpretive framework for the Act as a whole. The core principle is
article 3(1), which uses the same words as the first sentence in rule 1 of the Nelson
Mandela Rules.? It is very broadly phrased and essentially covers the same ground as
article 10, paragraph 1, of the International Covenant on Civil and Political Rights,
which provides that “all persons deprived of their liberty shall be treated with humanity
and with respect for the inherent dignity of the human person” Including a principle
reflecting “hard” international law in the Act helps to bind the broader principles of
international law on imprisonment into the interpretation of the current Act, as it is
assumed that national law should be interpreted in the light of the State’s international
law obligations.

The provision in article 3(2) captures the gist of the prohibition of torture or other cruel,
inhuman or degrading treatment or punishment, which is also found in rule 1 of the
Nelson Mandela Rules. It is important to include it, as it reflects a key provision of two
major United Nations conventions, namely article 10 of the International Covenant on
Civil and Political Rights and article 1 of the Convention against Torture and Other
Cruel, Inhuman or Degrading Treatment or Punishment. Article 2 of the latter Convention
goes on to provide that a State party is responsible for taking “effective legislative, admin-
istrative, judicial or other measures to prevent acts of torture in any territory under its
jurisdiction”? Rule 1 of the Nelson Mandela Rules further emphasizes this principle by
requiring that prisoners should be protected from forbidden forms of treatment. This
aspect is equally included in article 3(2). In the first instance, the duty to protect falls
squarely on the Prison Service, whose actions have to be guided by these principles. Any
form of abuse and ill-treatment by members of the prison staff, other prisoners or anyone
else who has access to such prisoners should be regarded as cruel, inhuman or degrading
treatment or punishment for the purpose of applying this principle.

Article 3(3) states the legal position of prisoners positively and complements the
prohibition in article 3(2). This is important, also for courts that have to develop the
full meaning of prisoners’ human rights in their jurisprudence, while interpreting
specific provisions of this Act. Article 3(3) reflects the spirit of the Nelson Mandela
Rules as expressed in rules 3 and 5.1.%® Rules that establish the specific principle that
prisoners retain their rights, subject to limited exceptions are also found in regional
instruments.”

% See also, Body of Principles for the Protection of All Persons under Any Form of Detention or Imprisonment,
principle 1 (General Assembly resolution 43/173, annex); revised European Prison Rules, rule 1; Principles and Best
Practices on the Protection of Persons Deprived of Liberty in the Americas, principle I; Kampala Declaration on
Prison Conditions in Africa (Economic and Social Council resolution 1997/36, annex), Prison conditions, paras. 1
and 3. On the importance of “respect” as a foundational concept in the Nelson Mandela Rules, see Gabrielle Watson,
Respect and Criminal Justice (Oxford, Oxford University Press, 2020).

7 CAT/C/63/D/637/2014, para. 9.3.

 See, for example, CRPD/C/20/D/38/2016, para. 11.3. “The Committee recalls that persons deprived of their
liberty may not be subjected to any hardship or constraint other than that resulting from the deprivation of liberty;
they must be treated in accordance with, inter alia, the Standard Minimum Rules for the Treatment of Prisoners (the
Nelson Mandela Rules)”.

¥ Revised European Prison Rules, rule 2; Kampala Declaration on Prison Conditions in Africa, Prison conditions,
para. 2; Principles and Best Practices on the Protection of Persons Deprived of Liberty in the Americas,
principle VIIL


http://undocs.org/43/173
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The anti-discrimination provision in article 3(4) closely follows the wording of rule 2.1
of the Nelson Mandela Rules. Similar provisions are also reflected in international treaties
and policy documents.” Constitutions and constitutional law of some Member States
prohibit additional grounds of discrimination. These should be included, if appropriate.
At the regional level, prison rules for the Americas® and for Europe® also have anti-
discrimination provisions that are formulated slightly differently. States should take such
regional guidance into consideration as well.

Articles 3(5) and 3(6) reflect the wider principle in rule 2.2 of the Nelson Mandela
Rules that measures to protect and promote the rights of prisoners with special needs
of all kinds should not be regarded as discriminatory. Article 3(5) follows the lead of
the United Nations Rules for the Treatment of Women Prisoners and Non-custodial
Measures for Women Offenders (the Bangkok Rules) of 2010. While the Bangkok Rules
focus specifically on gender-responsive prison management and the specific needs of
women prisoners, article 3(5) equally allows consideration of the gender-specific needs
of others, including transgender prisoners. It still captures the idea contained in rule 1
of the Bangkok Rules, which explains that providing for women prisoners in this way is
designed to accomplish “substantial gender equality” in their treatment. Article 3(5)
reflects the growing importance of integrating provisions for women in prison, as well
as for other prisoners whose gender-specific needs have not been met in the past. The
provision further reflects principle 5(2) of the earlier Body of Principles for the Protection
of All Persons under Any Form of Detention or Imprisonment,* which makes clear that
special measures to address the particular needs of women prisoners and other special
categories are not to be deemed discriminatory. It is also in accordance with article 4 of
the Convention on the Elimination of All Forms of Discrimination against Women.

Article 3(6) is based on rules 2.2 and 5.2 of the Nelson Mandela Rules. The words
“material conditions” and “prison regime” refer to the provisions governing those key
aspects of imprisonment referred to in chapters III and V of this Act. It also gives
practical effect in the prison context to the Convention on the Rights of Persons with
Disabilities. Prisoners may have a wide range of special needs. The UNODC Handbook
on Prisoners with Special Needs identifies, in addition to prisoners with disabilities,
prisoners with mental health-care needs, prisoners belonging to ethnic and racial
minorities and indigenous peoples, foreign national prisoners, lesbian, gay, bisexual,
transgender and intersex (LGBTI) prisoners, older prisoners, prisoners with terminal
illness and prisoners under sentence of death, as falling into this category.**

Article 3(7) develops as a general principle the overall importance of communication
with prisoners in a language they can understand. This not only helps to prevent dis-
crimination on language grounds, as required by rule 2.1 of the Nelson Mandela Rules
but also underpins a number of specific provisions of the Act based on related provisions
of the Nelson Mandela Rules on making available relevant materials in different

3 International Covenant on Civil and Political Rights, art. 26; International Convention on the Elimination of
All Forms of Racial Discrimination, art. 5; see also Yogyakarta Principles on the Application of International Human
Rights Law in relation to Sexual Orientation and Gender Identity, principle 9.

3! Principles and Best Practices on the Protection of Persons Deprived of Liberty in the Americas, principle II.

32 Revised European Prison Rules, rule 13.

33 General Assembly resolution 43/173, annex.

3 Handbook on Prisoners with Special Needs, Criminal Justice Handbook Series (United Nations publication,
2009), p. 1.
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languages and on the use of interpreters: see article 4(4) on the provision of information
to newly admitted prisoners (rule 55 of the Nelson Mandela Rules); article 38(7) on
disciplinary procedures (rule 41 of the Nelson Mandela Rules); and article 44 on legal
aid (rule 55 of the Nelson Mandela Rules). The importance of language also underpins
the requirement in article 52(4) that prison staff must have appropriate linguistic com-
petences (rule 80 of the Nelson Mandela Rules). Reasonable steps to communicate across
linguistic boundaries may include providing written material in a range of languages and
using competent interpreters. Sign language interpreters are particularly important for
prisoners with disabling hearing loss.

It is important to have article 3(8) as a final general principle applicable to all prisoners.
Rule 4 of the Nelson Mandela Rules deals with what should be done for sentenced
prisoners to ensure, as far as possible, their social reintegration into society. This issue is
addressed in more detail in chapter X, on sentenced prisoners. However, the Nelson
Mandela Rules are silent on the social reintegration of unsentenced prisoners of all kinds.
In reality, many prisoners may not be sentenced before they are released from prison.
They, too, need to be treated in prison in a way that enables them to reintegrate into
society upon release. This is the focus of article 3(8)* and is in line with the recognition
of reintegration as a purpose of imprisonment set in article 1.

Chapter Il. Admission, classification and
allocation

Article 4. Admission

Precise admission procedures are essential for the protection of liberty and for the rights
of those detained. Such procedures need to be spelled out in some detail in primary
legislation. The strict legal requirement that must be met prior to the admission of a
prisoner is set by article 4(1). This provision flows from the first sentence of rule 7 of
the Nelson Mandela Rules and gives effect to article 9, paragraph 1, of the International
Covenant on Civil and Political Rights, which protects individual liberty by providing
that “no one shall be deprived of his liberty except on such grounds and in accordance
with such procedure as are established by law”3

While prison legislation is not the place for spelling out details of other procedural
measures, such as the rules explaining when someone can be arrested, it should comple-
ment other national law that guarantees individual liberty against arbitrary interference.
Precise requirements on when someone can be admitted to prison are vital additional
protections to the right to liberty guaranteed in the prohibition, in article 9 of the
International Covenant on Civil and Political Rights, against arbitrary detention.
National terminology on what is to be regarded as a “valid commitment order” may

differ and should be adjusted accordingly.

% See also the revised European Prison Rules, rule 6.
3¢ See also Body of Principles for the Protection of All Persons under Any Form of Detention or Imprisonment,
principle 4; revised European Prison Rules, rule 14; Principles and Best Practices on the Protection of Persons

Deprived of Liberty in the Americas, principle 9.
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Article 4(2) is not directly related to a provision in the Nelson Mandela Rules. However,
it is essential for national prison legislation to specify in its primary law when detention
starts, not only as a general protection of liberty but also for determining the period of
time that a person admitted to prison will have served as a prisoner when he or she is
eventually released from prison.

Article 4(3) reflects the right of the admitted prisoner to inform others of their admis-
sion, as reflected in rule 68 of the Nelson Mandela Rules. This provision counters the
risk of incommunicado detention and serves the implementation of the Declaration on
the Protection of All Persons from Enforced Disappearance.?” It equally forms part of
the right to have contact with the outside world, in terms of article 25 of this Act and
also applies to transferred prisoners, as transfer entails admission to a new prison. The
regulation referred to in article 4(3) cannot undermine this basic right to the effect
that a person who is admitted to prison simply disappears or that links with family and
others are broken. However, the regulation may specify that, if the prison authorities
have reason to be concerned that the notification may be abused to convey information
other than the admission to prison, the notification takes a particular form that would
prevent such abuse. The regulation could also specify how the designation of someone
as a contact person should be done.?®

Article 4(4) summarizes all steps that need to be taken “upon admission”. Combining
these steps in a dedicated section of the legislation is strongly recommended, as they
form the basis of many of the processes that have to take place during the detention of
an individual prisoner. The role of the admissions officer, mentioned for the first time
in article 4(4)(a), is key to the admissions process as a whole. For this reason, “admissions
officer” is one of the few roles in the Prison Service formally specified in the Act.

One of the key duties of the admissions officer is to collect a range of information
about the prisoner, as specified in article 4(4)(b)(i)—(x). A legislator may be inclined
to prescribe the collection of more information, but there is a delicate balance to be
maintained between collecting information and recognizing the privacy rights of both
the prisoners and others with respect to about whom information may be collected
due to their relationship with the prisoner. Also see article 48 (Filing system) and its
commentary in this regard, where this aspect is considered in further detail.

The specific information sought that is listed in article 4(4)(b) is largely derived from
rule 7 of the Nelson Mandela Rules, which includes the information listed in arti-
cle 4(4)(b)(i)—(vi), and (viii)—(x).* In article 4(4)(b)(i), provision is made for specifying
by regulation detailed information that will be required to establish the identity of the
admitted prisoner. This is likely to include first name, surname and any previous name,
nationality, gender, any alias, parents’ names, date of birth, address and identifying marks.
In countries with a system of identity numbers, those too should be added in the
regulation to the list of required information. With regard to gender, rule 7(a) of the

%7 General Assembly resolution 47/133. For the drafting history of the Nelson Mandela Rules, see UNODC/
CCPCJ/EG.6/2012/2.

38 Rule 24.9 of the revised European Prison Rules provides that the authorities have to communicate with the
prisoner’s family unless the prisoner asks them not to do so. This avoids the danger of abuse but puts the prisoner in
a more passive position than that provided for in rule 68 of the Nelson Mandela Rules.

% See also the revised European Prison Rules, rule 15.1; Principles and Best Practices on the Protection of Persons

Deprived of Liberty in the Americas, principle IX.2.
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Nelson Mandela Rules also refers to respecting the “self-perceived gender” of the prisoner
being admitted,” but the regulations may require more information about gender than
what the prisoner perceives or claims. Recording the prisoner’s nationality is particularly
important as it triggers a number of actions required by article 25(11) below.

Subparagraph (ii), which requires the recording of the legal basis and reasons for a
prisoner’s admission, constitutes a further protection against arbitrary detention, the

risk of which article 4(1) is designed to address.

The recording of any visible injuries and immediate complaints, required by arti-
cle 4(4) (b)(iv)—(v), is also particularly important as a safeguard and as an opening step
for the provisions relating to the first medical examination in article 5, as well as the
provision of subsequent health-care services in articles 19-20.

The recording of special dictary and religious requirements provided for in arti-
cle 4(4)(b)(vii) is necessary to ensure that article 17 (Nutrition) and article 26 (Religion)
can be given effect. In practice, dietary requirements and religious observance are often
interlinked, as some religions prohibit the consumption of certain types of food or
prescribe specific food preparation. Prison authorities need to be aware of this as soon
as prisoners are admitted.

Article 4(4)(b)(viii) follows the wording of rule 7(f) of the Nelson Mandela Rules.
However, legislators should be aware that this is a complicated area as it requires the
collection of information about persons other than the admitted prisoner. This may raise
difficult issues relating to the privacy rights of prisoners’ children, for example. Rule 3
of the Bangkok Rules therefore add the caveat that information on the identity of chil-
dren should be kept confidential and only used in their best interests. At regional level,
the European Prison Rules were amended in 2020 to only ask for information about
“the number of children, their ages and their current primary caregiver”*

The requirements relating to the recording of the prisoners” caretaking responsibility is
designed to create a paper trail to allow for the effective implementation of article 4(4) (c).
Article 4(4)(c) is designed to ensure that people, such as children or the elderly, who are
dependent on the prisoner are provided for. In practice, this may particularly apply in
the case of women prisoners. Rule 2.2 of the Bangkok Rules therefore suggests that
women prisoners should be allowed to make arrangements for the care of dependents
before they are admitted to prison. While this is not a matter to be regulated in prison
law directly, article 4(4)(c) addresses care issues that have not been resolved prior to
admission. It applies to all prisoners, as male prisoners may be caregivers, too.
Article 4(4) (c) should be shaped to be in line with the national system of social care.
This may require cross-references in the Act to related national legislation.

The purpose of article 4(4)(d) is to provide an immediate temporary classification of
admitted prisoners. This has to happen promptly at admission as, in terms of rule 1 of
the Nelson Mandela Rules, the safety and security of prisoners has to be “ensured at all
times”. See also article 6, which deals with the more in-depth classification that has to
take place shortly after admission.

“See also, Yogyakarta Principles, which in its principle 9 call on States to avoid “further marginalising persons on
the basis of sexual orientation or gender identity”.

# Revised European Prison Rules, rule 15.1.h.
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The safekeeping of all property that prisoners bring into prison, regulated by rule 67 of
the Nelson Mandela Rules, must also take place at admission. Article 4(4)(e) should be
read in conjunction with article 4(4)(b)(vi) which provides for the initial inventory of
the prisoner’s property being recorded and with article 12(2) on the return of prisoners’
property upon release.

Reflecting rule 54 of the Nelson Mandela Rules, article 4(4)(f) elaborates on the range
of information that should be provided to prisoners upon admission, including on rights
and obligations that arise throughout the Act. It should be read together with article 43
(Requests and complaints), articles 44 and 58(8)(b) (legal aid) and articles 34-38
(discipline). As per article 4(4)(f), this information should be communicated “in a
manner that the prisoner understands”. Rule 55.2 of the Nelson Mandela Rules further
emphasizes that prisoners with sensory disabilities should be provided with information
in a manner appropriate to their needs.

Article 5. Post-admission medical procedures

It is essential that a basis for the health care of prisoners be established as soon as possible
after admission. For this reason, article 5, which closely follows rule 30 of the Nelson
Mandela Rules, is included in the admission section. It should be read in conjunction
with the wider provisions of chapter V (Health care).

The steps that article 5 requires to be taken build on other steps that need to be taken
at admission. The continued use of prescription medicines referred to in article 5(1)(b),
for example, also relates to prisoners property that has to be processed in terms of
article 4(4)(e), while the establishment of possible ill-treatment required by article 5(1)(c)
goes together with the duty of the admissions officer to record any visible injuries and
complaints about prior ill-treatment that the newly admitted prisoner may have

(article 4(4)(b)(iv—v)).

Article 5(1) does not refer to young children who are admitted to prison with their
parents, as they are technically not prisoners. However, a duty to also examine such young
children upon admission is provided by article 29(5)(b). This duty can be derived from
rule 9 of the Bangkok Rules, which further indicates a preference for such examination
to be conducted by a child health specialist.

Article 5(2) makes provision for responding immediately to any health-care needs that
the admission process may reveal. The importance of identifying and responding to any
form of ill-treatment, including sexual or other forms of violence, to which the prisoners
may have been subjected prior to imprisonment, is further stressed in Rules 6 and 7 of
the Bangkok Rules. In terms of article 21(4) of this Act, the health-care professional
concerned also has a duty to report any signs of torture or other cruel, inhuman or
degrading treatment or punishment noted at admission for further investigation.

Article 6. Classification

Article 6(1) deals with assessing in detail, as soon as possible after admission, the risk that
each prisoner may pose and the needs that they may have in prison. The manner in which
this assessment should be conducted and the categories that should be used must be
spelled out by regulation. This flexibility is built into the Act as assessment techniques
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are evolving and the authorities need the flexibility to prescribe new methods of
assessment. For practical guidance in this regard, see the UNODC Handbook on the
Classification of Prisoners.**

The security categorization of prisoners has an important bearing on the operation of
prison systems. While the Nelson Mandela Rules do not spell out which or how many
security categories should be used but, in practice, schemes for the security categorization
of prisoners typically distinguish between prisoners requiring maximum, medium or
minimum security. This being said, other schemes may be adopted, including with a view
to reflect gender-related differences. Rule 41 of the Bangkok Rules makes the case for
“gender-sensitive risk assessment and classification of prisoners” that would “take into
account the generally lower risk posed by women prisoners to others, as well as the
particularly harmful effects that high-security measures and increased levels of isolation
can have on women prisoners’.

The individual assessments of needs of prisoners in terms of article 6(2)(b) is the second
key feature of classification processes and is designed to ensure that any special needs are
recorded shortly after admission and catered for in the course of imprisonment. This is
particularly relevant in terms of article 7 (Allocation) and chapter VI (Prison regime).
Article 6(3) alerts the authorities to the possibility that a sentenced prisoner may be
admitted to prison directly upon sentencing. The full classification of such a prisoner
for rehabilitative purposes will be required, as it will be for a newly sentenced prisoner
who was already in prison prior to receiving his or her sentence. The details of this type
of classification are not included here, as this form of classification applies only to
sentenced prisoners, whose position is considered more fully in articles 55 and 56 of
chapter X (Sentenced prisoners).

Article 6(4) provides that all classification findings should be recorded in the prisoner’s
file as equally required by rule 8(b) of the Nelson Mandela Rules. Due to the dynamic
nature of various risk factors and with a view to allow for the progression of a prisoners
towards a less restrictive prison regime over time, as appropriate, classification findings
should be reviewed at regular intervals.

Article 7. Allocation

At the core of the decision of to which prison a prisoner should be allocated is the
information gathered about such prisoner at admission (article 4) and at the security
classification that takes place shortly after admission (article 6). In the light of this
information, prisoners must be allocated to prisons that have the capacity to deal with
prisoners of the categories referred to in article 7(1).

Article 7(2), following rule 59 of the Nelson Mandela Rules,” highlights the impor-
tance of allocating prisoners close to their homes or places that may assist their social
reintegration. Also important in article 7(2) is that prisoners should be consulted about
which prisons they are allocated to. This does not mean that the prisoners’ view must
prevail. However, in practice the impact of where they are allocated may affect their
fundamental rights, to family life for example, and therefore their views need to be

2 UNODC, Handbook on the Classification of Prisoners, Criminal Justice Handbook Series (Vienna, 2020).
# See also the revised European Prison Rules, rule 17.1.
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taken into account before making a decision that could limit their exercise of their
rights fundamentally. Article 7(2) also supports the taking into account of caretaking
responsibilities, which is encouraged by rule 4 of the Bangkok Rules with reference to
women prisoners. It is followed here, as the same considerations apply to male prisoners
as well. In practice, when making decisions on allocation, it should be borne in mind
that caretaking responsibilities may press particularly heavily on women prisoners.

Article 7(4)(a) addresses the problem of prison overcrowding by providing that prisons
should not be filled beyond capacity. This is implicit in rule 12 and 13 of the Nelson
Mandela Rules, which sets minimum standards for accommodation. However, article 7
makes the prohibition on overcrowding explicit. In some countries this is achieved by not
admitting persons to the prison at all if the system has no place to accommodate them.
This could be done, for example, by implementing a policy which provides that persons
whose immediate detention is not essential for the protection of the public are put on a
waiting list and allocated to a prison only when a place becomes available.
If a country follows such a policy, there should be legislative provision for it: article 7(4)(b)
could be elaborated accordingly.* In other countries, prisons have to accept anyone whose
detention has been legally ordered. In such cases, there is need for a “bursting” procedure
which allows prison directors to bring this to the attention of higher authorities.

Article 7(4)(b), provides for, but does not spell out the details of such a “bursting”
procedure, as it depends on what mechanisms are available to deal with having more
prisoners in the system than it can accommodate. A legislator may choose to specify the
Act rather than leaving it to a regulation. If, for example, a state wishes to deal with such
crises by using presidential pardons, the appropriate procedure may be for the Prison
Director to report it to the Commissioner, who in turn would have a duty to report to
the Minister when the system as a whole cannot provide sufficient accommodation. The
Minister would then inform the Head of State. Alternatively, the procedure could involve
the judiciary, with, for example, the Chief Justice being presented with such reports and
having the legal power to intervene systematically to reduce sentences or to order the
release of awaiting trial prisoners. Such a procedure is of particular importance when
there are pandemic diseases, such as the coronavirus disease (COVID-19), where the
necessity to meet health requirements reduces the capacity of a prison to house as many
prisoners as it could previously.

Article 8. Separation of categories

If a prison is authorized to receive prisoners of different categories they must be separated
as specified in article 8(1), which deals with the separation of different categories of
prisoners as set out in rule 11 of the Nelson Mandela Rules. Rule 11(a) emphasizes that
a prison that receives both men and women should keep premises allocated to women
entirely separate from those for men. Noteworthy in the subparagraphs is article 8(1)(c)
which refers to “civil prisoners”. As defined in this Act, they include prisoners who are
not involved in the criminal justice process — see also the commentary on the definition.
The reference to young prisoners in article 8(1)(d) may be made more specific in national
legislation by stipulating, for example, that prisoners under the age of 21 years should

“For further information, see Principles and Best Practices on the Protection of Persons Deprived of Liberty in
the Americas, principle XVII and, in respect of remand prisoners, see Kampala Declaration on Prison Conditions in
Africa, Remand prisoners, para. 1.
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be housed separately. As noted in article 2(4), the prisons referred to in this Act are not
designed to deal with children (i.e. people under the age of 18 years). However, if chil-
dren are held in prisons for adults, international law — particularly article 37(c) of the
Convention on the Rights of the Child - requires that they be separated from all persons
aged 18 years or above “unless it is considered in the child’s best interest not to do so”.
This provision should also be included in national legislation, although not necessarily
in this Act.

The purpose of article 8, paragraphs (2) and (3), derived from rule 81 of the Nelson
Mandela Rules, is primarily to protect women prisoners from abuse. Preliminary observa-
tion 2.2 to the Nelson Mandela Rules allows for “experiments” as long as they are within
the general principles of those Rules. To this end, national legislation does not have to
follow these provisions but can modify them. However, the restrictions on the separation
of categories should not be relaxed if it would pose a risk to women prisoners in any way.

Article 9. Transfer

Transfers of prisoners are new allocation decisions. Accordingly, article 9(1) provides
that the same criteria that are used to make allocation decisions should equally apply to
transfers. As the transfer to a new prison may affect a prisoner’s ability to exercise various
rights, including the right to family life, sound administrative process requires that a
prisoner’s views should be considered. As with allocation decisions, the prisoner’s view
may be outweighed by other factors. If a transfer has to be done quickly, for example,
on grounds of safety or security, the consultation of a prisoner may be delayed.

Article 9(3) points to the fact that sound administrative process also requires the transfer
of a prisoner to be accompanied by the physical transfer of his or her individual file, as
further elaborated in article 48(7). Electronic file management systems will equally need
to be able to reflect the transfer of a prisoner.

Article 9(4)-(6) address how transfers should be effected in practice, including related
conditions, and follow rule 73 of the Nelson Mandela Rules. First and foremost, these
provisions are designed to prevent prisoners from being subjected to ill-treatment or
exploited during transfers. Article 9(6) further secks to ensure that prisoners who are
being transported are not expected to pay for their own transport. The legislator may
specify another part of the State apparatus that will pay for their transport by amending
the reference to the Prison Service.

Chapter Illl. Release

Article 10. Release principles

Article 10(1) sets out the basic requirement that no prisoner should be kept in prison
for any longer than is justified by law. It thereby reinforces the fundamental right to
liberty embodied in article 9 of the International Covenant on Civil and Political Rights.
As noted in the introduction to this Handbook, the Act does not spell out the legal
requirements for early release on medical grounds or for conditional release of sentenced
prisoners. However, where there is provision for early release in national legislation,
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in a Prison Act or elsewhere, it should be taken into account when determining the
continued legal justification for keeping someone in prison.

Article 11. Preparation for release

Although the Nelson Mandela Rules do not require a medical examination prior to
release, article 11(1) mirrors the Rules’ requirement for the medical examination of
prisoners upon admission. In fact, many prison systems go further and require prisoners
to be medically examined prior to release. National legislation may decide that a com-
pulsory examination is appropriate in order to protect prisoners and public health, as
well as protecting members of the Prison Service from any unfounded allegations that
prisoners were ill-treated in the course of imprisonment.

Article 11(2) follows rule 110 of the Nelson Mandela Rules but sets an additional
requirement of consent, as clearly the ex-prisoner cannot be compelled to undergo medi-
cal treatment. It is an example of setting up the bridging arrangements that need to be
applied between health care in prison and in the wider society.

Article 11(3) spells out the minimum provisions that should be made for all prisoners
shortly before release, as all prisoners who are released have basic needs in the immediate
post-release period, which need to be catered for. In this respect it reflects rule 108(1)
of the Nelson Mandela Rules, a rule for sentenced prisoners. The additional preparations
that must be undertaken before releasing sentenced prisoners are dealt with in
article 57.

National legislators may consider whether it is possible to set a requirement in relation
to suitable homes and work for all prisoners and, if so, on whom the responsibility should
fall. National legislators should also consider the proposed requirement that the Prison
Service should be responsible for providing all released prisoners with means of subsist-
ence for at least three days. It may be that the period should be shorter or longer, or
that there should be another mechanism for determining how the duties of the Prison
Service and welfare authorities should be demarcated. Finally, the regulations on docu-
mentation should specify what documentation is required that is specific to the needs
of the society concerned.

Article 12. Release procedure

The information elicited in article 12(1) provides an additional safeguard. Although not
specifically required by the Nelson Mandela Rules at the release stage, rule 8 of the Nelson
Mandela Rules encourages the recording of such information at any time during
imprisonment.

Article 12(2) reflects the requirement in rule 67(2) of the Nelson Mandela Rules to
return a prisoner’s property upon release, thereby following up on the recording and safe
storage of a prisoner’s property undertaken upon admission (article 4(4)(c)).

Article 12(3) mirrors the procedures and record-keeping initiated upon the admission
of the prisoner. The reason for specifying them in primary legislation is that they ensure
that the Prison Service fulfils its legal obligations to detain those persons who should
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be detained, but only for as long as it has legal authority to do so, for the periods provided
in legally binding instruments that authorize their detention.

Chapter IV. Material conditions

Article 13. Accommodation

The overarching requirement in article 13(1), that is, that all accommodation must meet
the standards of human dignity, is derived from rules 13 and 42 as read with rule 1 of
the Nelson Mandela Rules. In order to achieve the specific requirements for different
aspects of accommodation, the regulations required by article 13(8) are of particular
importance. Not only is there a general duty of the Minister to make regulations, but
they are also essential in this instance, both to inform the prison authorities of what needs
to be provided and inform prisoners of what they are entitled to expect. The regulations
must deal with every aspect of accommodation mentioned in paragraphs (1)-(7) and
specify minimum requirements for each of these, for example, minimum floor space per
prisoner, as expressed in square meters, for their sleeping accommodation. These must not
be so limited that prisoners could not sleep in conditions of human dignity. Since the
concept of human dignity tends to expand over time, minimum requirements in prisons
will equally have to be adjusted. In this regard, specific standards developed by bodies
such as the International Committee of the Red Cross may be of value.”® The relative
flexibility of regulations allows the Minister to improve the minimum requirements as
more resources become available. Courts may also test the minimum requirements as
measured against the specific standards set by article 13 and the more general standard
of human dignity.

The detailed requirements set out in article 13(2) are derived from rule 15 of the Nelson
Mandela Rules, while provisions on sanitation and washing in article 13(3) draw on
rule 16 of the Nelson Mandela Rules, as well as on rule 5 of the Bangkok Rules.

The provisions for sleeping accommodation set out in article 13(4) reflect a long-
standing preference, expressed in rule 12 of the Nelson Mandela Rules, for single cells
for prisoners.* In some systems, single sleeping accommodation is recognized as a
prisoner’s fundamental right. Where this is the case, an exception is allowed by the
word “normally” in this provision in order to deal with sharing for a limited period,
for example, if a prisoner has to be accommodated for a single night while travelling
between two prisons. In many systems, however, the situation is more complicated.
Prisoners may have a preference for shared accommodation and may even regard being
compelled to sleep in single cells as an additional form of punishment. In other instances,
a Prison Service may simply not be able to provide sufficient single cells but have shared
accommodation that meets the minimum standards set in terms of article 13(1). To
deal with these eventualities, article 13(4)(b) sets out factors to be considered when
prisoners have to share accommodation.

® Pier Giorgio Nembrini, Water, Sanitation, Hygiene and Habitat in Prisons (Geneva, International Committee of

the Red Cross, 2013).

“ See also the revised European Prison Rules, rule 18.5-18.8.
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The cleanliness of accommodation, referred to in article 13(5), should be read with
article 15, which requires prisoners to keep their own sleeping accommodation clean.

The security of accommodation, referred to article 13(6), should be read together with
article 31, which spells out safety and security measures, including measures for prisoners
to be able to contact staff at all times. This may require the installation of alarms.

The requirements of special accommodation for prenatal and post-natal care and treat-

ment in prisons which accommodate women as set out in article 13(7) are derived from
rule 28 of the Nelson Mandela Rules.

Article 14. Facilities

Article 14 deals with the facilities that all prisons need in addition to the sleeping accom-
modation and related ablution amenities that are dealt with in article 13. The facilities
that are named in article 14 are necessary for activities specified in various provisions of
the Act: article 14(a) for health care (article 19); 14(b) for nutrition (article 17); 14(c)
for exercise (article 27); 14(d) for contact with the outside world (article 25); 14(e) for
religion (article 26); 14(f) for recreation and cultural activities (article 28); 14(g) for
education and vocational training (article 23); 14(h) for work (article 24); and 14(i) for
young children (article 29). Facilities specified in article 14 (a)—-(h) should be provided
in all prisons and should be sufficient to enable all prisoners to use the facilities for
medical care and nutrition, and also for the various aspects of their regime as specified
in the Act. Facilities should be planned with this in mind: for example, there should be
sufficient space for all prisoners to exercise within the time allowed by a reasonable daily
prison timetable. Article 14(i) provides for nurseries for young children only “if appli-
cable”. This is because in many systems young children, who are not “prisoners” but
nevertheless held in prison with their parent, are concentrated in specialized prisons.
Article 14(j) is designed to ensure that prisons that house particular categories of prison-
ers have additional facilities, such as specialized classrooms or workshops geared to the
type of training they provide.

Article 15. Personal hygiene

Article 15 is largely the same as rule 18 of the Nelson Mandela Rules. In order to meet
the requirements of article 15(1), the accommodation of prisoners should be clean when
they are first allocated to it (see article 13(5)). As article 15 applies to all prisoners, it
imposes limited duties that form part of ordinary prison life on untried prisoners as well
as sentenced prisoners. Not regarding the hygiene duties as work means that they are
not covered by the provision in article 58(6)(a) that untried prisoners cannot be com-
pelled to work. This exception is limited, however, to the duties listed in article 15(1).
The products that should be provided for prisoners in article 15(2) are reflecting the
requirements of rule 18 of the Nelson Mandela Rules and rule 6 of the Bangkok Rules,

explicitly including sanitary products for women.?
plicitly g yp

7 See also, Principles and Best Practices on the Protection of Persons Deprived of Liberty in the Americas,
principle XIL2.
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Article 16. Clothing and bedding

Article 16 (1)—(5) are based on rules 19 and 20 of the Nelson Mandela Rules.”® The
provisions relating to prisoners’ clothing must be understood against the background
of article 58(5)(a), which provides that untried prisoners have to be allowed to wear
their own clothing, subject only to its suitability for wearing in prison. However, there
is no provision in the Nelson Mandela Rules saying that sentenced prisoners must wear
some sort of uniform. Accordingly, it is open to a Prison Service to decide whether to
allow all prisoners to wear their own clothes. If there is a policy of allowing prisoners
to wear their own clothes, the words “who are not allowed to wear their own clothing
or” should be omitted from article 16(1). Conversely, if sentenced prisoners are going
to be compelled to wear prison uniforms, a provision to that effect should be added to
chapter X, which deals with prisoners under sentence.

Article 16(6) largely follows rule 21 of the Nelson Mandela Rules. Rule 21, however,
qualifies the provision of a bed with the words “in accordance with local or national
standards”. These words do not fit into national legislation, but the Minister may use his
or her general power to make regulations to specify, for example, what is meant by a
“bed”, as there may be cultural differences within a jurisdiction in this regard.

Article 17. Nutrition

Article 17 is largely based on rule 22 of the Nelson Mandela Rules.*” The regulations
on food referred to in article 17(2) should contain detailed specifications of what is
appropriate in terms of nutritional value so that the adequacy of what is provided can
be evaluated as measured against a clear standard. Similarly, the regulations should also
provide when and how the food will be served in order to ensure that the food service
meets requirements.

Article 17(3) is necessary to ensure the ability of prisoners to fulfil the tenets of their
religion (see article 26 for the basis of this right), while article 17(4) is required to ensure
that prisoners receive the health care to which they are entitled (see article 19) and that
the instructions of health-care professionals in respect to a prisoner’s diet are carried out.

Water must be suitable for human consumption to be regarded as “drinking water” as

required by article 17(5).

Article 18. Oversight of material conditions

Historically, the oversight set out in article 18(1) was the function of a prison doctor.
Rule 35 of the Nelson Mandela Rules refers to a “physician” as a member of the health-care
team who could perform this function. However, there is a good case for saying that it
could be another qualified member of the health-care team, particularly as the same
function could be performed by a member of a public health body, who may not be a
qualified medical doctor. The underlying principle is that there should be functionally

#See also the revised European Prison Rules, rule 20, and Principles and Best Practices on the Protection of Persons
Deprived of Liberty in the Americas, principle XIL3.
% See also the revised European Prison Rules, rule 22, and Principles and Best Practices on the Protection of Persons

Deprived of Liberty in the Americas, principle XI.1.
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independent and effective oversight of material conditions. A legislator could stipulate
another specialist public body that could provide the appropriate oversight.

Article 18, paragraphs (2) and (3), spell out the process by which oversight should lead
to action being taken to deal with material conditions that are not up to standard. They
emphasize that the authority to act on these matters lies in the first instance with the
Prison Director. However, Article 18(3) spells out procedures to be followed if doing so
would go beyond the authority of the Prison Director, or if he or she decides not to act
on the advice from the inspectors outlined in article 18(1). In practice, the Prison Service
may have a more complex structure than a Prison Director who reports directly to the
Commissioner. If so, the legislation should reflect this by stipulating, for example, that
the Prison Director must report to a regional office or other entity of the Prison Services.

Chapter V. Health care

Article 19. Prisoners’ health care

Article 19 stipulates the health care that should be provided for all prisoners and at the
same time sets out, in detail, the expectations with regard to health care that prisoners
can reasonably have. This focus is different from that of the Nelson Mandela Rules,
which concentrates on the structure of the health-care services. The rights and expecta-
tions of prisoners are, however, all implicit in the Nelson Mandela Rules but stated as
services that should be provided, rather than as rights of prisoners.”® The advantage of
stating them clearly in this Act is that it gives not only prisoners but also the prison
authorities a clear understanding of what prison health care is designed to achieve.

Article 19(1) requires that prison health care must be “adequate” under all circumstances.”!
While it must at least be of the same standard as health care in the community, inadequate
care for persons outside the prison may not be used as an excuse for failures of health
care in the prison. The “actual needs” of the prison population may be greater, and there
is a clear duty on the Prison Service as a whole to take responsibility for it, made explicit
in article 20(1), as discussed below.

Article 19(2) highlights aspects of health care of prisoners that need particular emphasis
because they are often overlooked (dentistry and psychological and psychiatric services,
which are highlighted in rule 25.2 of the Nelson Mandela Rules) or because they are
particularly prevalent in prisons (HIV and tuberculosis, which are highlighted in
rule 24.2 of the Nelson Mandela Rules). The wording must be sufficiently open-ended
to provide for newly emerging diseases (e.g. COVID-19).

50 See, for example, article 16 and the Nelson Mandela Rules, rule 25, para. 2; article 16, paras. 3-4 and the Nelson
Mandela Rules, rule 27, para. 1; article 16, para. 5 and the Nelson Mandela Rules, rule 31; and article 16, para. 6
and the Nelson Mandela Rules, rule 32, para. 2 (b).

>! Inadequate access to health care might also amount to a violation of article 10 of the International Covenant on
Civil and Political Rights. See, for example, CCPR/C/116/D/2231/2012, para. 8.5: “The Committee notes that the
State party is under an obligation to observe certain minimum standards of detention, which include provision of
medical care and treatment for sick prisoners, in accordance with rule 24 of the United Nations Standard Minimum
Rules for the Treatment of Prisoners (the Nelson Mandela Rules). [...] In view of the fact the State party itself
acknowledged the overcrowding, and taking into account the author’s detailed description of his health condition
and lack of access to adequate medical care, the Committee concludes that the State party violated the author’s rights
under article 10 (1) of the Covenant”
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Some of the wording of article 19 is drawn from rules 6 to 18 of the Bangkok Rules,
which deal in detail with the medical needs of women prisoners. The emphasis on gender-
specific care in article 19(1) is an example of the Act drawing attention to an aspect of
medical care that mostly affects women. Article 19(7) provides a specific guarantee that
women prisoners will be protected during medical examinations.>

Article 20. Health-care service

Article 20 is concerned with the structure of health-care services. The legislator may
choose to put this provision in chapter IX, which is concerned with the structure of the
Prison Service as a whole. It is put here in order to group together the core provisions
relating to health care.>

Rule 24 of the Nelson Mandela Rules emphasizes that health care for prisoners “is a
State responsibility”. National legislation spelling out this responsibility will largely
depend on the way in which public health care is structured in a particular country.
Article 20, paragraphs (1) and (2), envisage a prison health-care service that is part of
the larger Prison Service. However, it is possible to envisage prison health care provided
by a national health-care service outside the Prison Service. If this is the preferred model,
article 20, paragraphs (1) and (2), would have to be drafted differently. Note that in
terms of article 58(7), untried prisoners are allowed access to private health care.

It is important, however, to emphasize that, no matter how it is structured, health care
is not the responsibility of health-care professionals alone but involves the whole Prison
Service. That is the purpose of article 20(1).

Article 20, paragraphs (3) and (4), follow rule 25 of the Nelson Mandela Rules in estab-
lishing a health-care team at the prison level. The term “team” is preferred to the term
“service” used in rule 25 as “service” may be used for a larger structure. The health-care
team is the basic unit through which health care is provided at the prison level. However,
the legislator may wish to add further detail about a health-care structure (or “service”)
that may operate at the level of the prison system.

Article 20(5) mirrors rule 27.2 of the Nelson Mandela Rules and is an important safe-
guard for the standing and clinical independence of health-care professionals working
in prisons as described in article 20(4). A decision by a health-care professional to transfer
a prisoner to a hospital for specialized treatment could, for example, not be overruled
by prison staff.

Article 21. Health-care professionals

Article 21 provides a legal basis for the work of health-care professionals in prison. The
underlying philosophy of article 21, which is derived from rules 31 and 32 of the Nelson
Mandela Rules, is that health-care professionals should treat prisoners as they would
treat any other patient. In practice, aspects of this relationship are complicated, as dem-
onstrated by the detailed provision in article 21(2)(e) to prevent the abuse of prisoners

52 See the Bangkok Rules, rule 10, para. 2.

53 On prison health care in general, see, Stefan Enggist and others, eds., Prisons and Health (Copenhagen, World
Health Organization, WHO Regional Office for Europe, 2014).
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by medical experimentation, while at the same time in article 21(3) allowing prisoners
to take part in clinical trials or other medical research subject to their “free and informed
consent”. A national legislator is advised to carefully consider whether this should be
allowed and, if so, to add to article 21(3) a reference to the applicable national law on
human experimentation in order to ensure further protections.

Health-care professionals must walk a careful line to ensure that their clinical independ-
ence is maintained, while alerting prison authorities when prisoners™ health is being
endangered. Thus, article 21(4) reflects a duty to report torture, derived from rule 34 of
the Nelson Mandela Rules, while article 21(6) places a general duty on health-care
professionals to report to the Prison Director when the way a prisoner is being treated,
or continued imprisonment itself, threatens a prisoner’s health.

Article 21(5) deals with the duty, derived from rule 30(¢) of the Nelson Mandela Rules,
of a health-care professional to declare a prisoner fit to work, exercise and participate in
other activities. This duty exists not only shortly after admission (see article 5(1)(f)) but
throughout the time a prisoner remains in prison. It may include a recommendation that
a prisoner can only undertake light work or should have a special exercise regime (see

article 27(4)).

Article 21(6) reflects rule 46 of the Nelson Mandela Rules, which excludes a health-care
professional from playing a role in the imposition of punishment, by certifying a prisoner
as fit or not for separation or solitary confinement. It thus reverses the policy, reflected
in the provision of the 1955 Standard Minimum Rules for the Treatment of Prisoners,
that “punishment by close confinement ... shall never be inflicted unless the medical
officer has examined the prisoner and certified in writing that he is fit to sustain it”>*
This was done because the earlier language was considered to be in contradiction to
medical ethics, as also reflected in principles 3 and 4 of the Principles of Medical Ethics
relevant to the Role of Health Personnel, particularly Physicians, in the Protection of
Prisoners and Detainees against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment.’® Nevertheless, health-care professionals have a duty to pay a
daily visit to prisoners in any form of separation. This duty also requires them to alert
the authorities when such separation should not be continued (also see article 33(7) and,
in respect of solitary confinement, article 37(4)).

Chapter VI. Prison regime

Article 22. Guiding principles

Article 22 sets out general considerations that should be borne in mind when considering
the prison regime as a whole, while the rest of chapter VI deals with specific aspects of
the regime. The regime and the activities that it encompasses should be made available
as far as possible to all prisoners, and not only to sentenced prisoners, as set out in

54 See rule 32, para. 1 of the Standard Minimum Rules for the Treatment of Prisoners, discussed in document
UNODC/CCPCJ/EG.6/2012/2, pp. 13-14.
5> General Assembly resolution 37/194.
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chapter X or to untried prisoners, whose regime may be modified as set out in
chapter XI.

Article 22(1) draws attention to the fact that the different activities referred to in chap-
ter VI, that is, education and vocational training (article 23), work (article 24), contact
with the outside world (article 25), religion (article 26), exercise (article 27) and recrea-
tion and cultural activities (article 28), all need to be considered in the course of design-
ing a programme that balances the various activities. There is provision for all these
activities in the Nelson Mandela Rules, and it is reasonable to assume that they should
form the core of any prison regime designed to meet the overall purpose of imprison-
ment, that is treating all prisoners with human dignity and preparing them for their
reintegration into society (see article 1 as read with rule 4 of the Nelson Mandela Rules).

Article 22(2) builds on the identification and recording of special needs shortly after
admission, as required by article 6. It also allows for regulations to specify ways of
meeting such needs. Reference to the special needs of individual prisoners in the Nelson
Mandela Rules is made in rules 2 and 92. However, it is widely recognized that indi-
vidual prisoners may have a wide variety of such needs.’® Some of these special needs,
such as those relating to many prisoners’ physical or mental needs, are dealt with in
other provisions of this Act. Other special needs are not fully met by the provisions of
the Act or are not mentioned in the Act at all and may be accommodated by
article 22(2).

Article 22(3), which is derived from rule 42.2 of the Bangkok Rules, focuses on a number
of factors which might require special consideration when programmes of activities
involve women prisoners.

Article 22(4) captures the essence of rule 5.1 of the Nelson Mandela Rules, which deals
specifically with the prison regime. As rule 5.1 goes on to explain, such differences “tend
to lessen the responsibility of the prisoners or the respect due to their dignity as human
beings”. At stake is the principle of normalization of prison life. However, it is reasonable
for prison authorities to limit normalization of prison life for prisoners to the positive
aspects of what happens in the community.

The Nelson Mandela rules do not mention “welfare needs” of prisoners directly, but
rule 107 does refer to the need to establish or maintain “relations with persons or
agencies outside the prison as may promote the prisoner’s rehabilitation and the best
interests of his or her family”, and rule 108.2 provides for representatives of such agen-
cies, whether governmental or not, to be given appropriate access to prison and prison-
ers. Rules 107 and 108 deal with sentenced prisoners, but it is clear that all prisoners
should have such contacts in order to meet their welfare needs, both as far as their
families and their own needs are concerned. There is, of course, nothing to stop a
national legislator from specifying that the Prison Service should employ social workers
directly to provide welfare services. Article 22(5), which refers to “welfare needs’, may
also be elaborated further in national legislation by linking it to the legislation governing
the national welfare system and the duties that national welfare system may have with
respect to prisoners and their families.

>¢See Handbook on Prisoners with Special Needs, and the discussion of the range of special needs in the commentary
on article 3, para. 6, above.
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Article 23. Education and vocational training

Education and vocational training, like work, is dealt with in the Nelson Mandela Rules
in the section on prisoners under sentence. For the same reasons as work, educational
and professional development opportunities should be open to all prisoners. Indeed,
there is no indication in the Nelson Mandela Rules to the contrary.’” Prisoners, like
everyone else, have the right to education as enshrined in article 13 of the International
Covenant on Economic, Social and Cultural Rights. Untried prisoners may be in prison
only for a relatively short period, which would make formal education programmes
problematic for them. However, they may be there for longer and, in any event, may
have urgent educational needs that have to be met to facilitate their successful return to
society. For this reason, article 23(1) provides that all prisoners should be given the
opportunity for education and vocational training. The remaining paragraphs provide
details within this framework.

A noteworthy aspect of these provisions is the potential overlap between education and
work. Vocational training, which is recognized by rule 98.2 of the Nelson Mandela Rules
and mentioned in article 23(1), is a good example of such overlap. Also important in
this regard is article 23(2), which provides that prisoners should not be disadvantaged
by taking part in education or vocational training rather than working. This may mean
that they should be rewarded equally for time spent taking an active part in an educa-
tional programme.

The provision in article 23(3) about linking prison education and vocational training to
the public system of education and professional development system in the country is
derived from rule 104.2 of the Nelson Mandela Rules. The legislator may specify how
this should be done by providing specific references to national education legislation in
this provision.

Article 23(4) follows rule 104.1 of the Nelson Mandela Rules in providing for the needs
of young prisoners. It also deals with prisoners with special needs, which in the case of
education may point to the need for literacy courses. Literacy education for sentenced
prisoners is considered further in article 56(6).

Article 23(5), following rule 98.3 of the Nelson Mandela Rules, gives prisoners a quali-
fied right to choose from the available types of education, vocational training or work.
However, this right is subject to an assessment of their needs and skills.

Article 24. Work

All prisoners may be allowed to work in prison. For this reason, article 24 is included
in the chapter on the prison regime, which applies to all prisoners, rather than in the
chapter on sentenced prisoners. To understand the full context of this proposition, it is
important to note that, in accordance with the Forced Labour Convention,*® only
sentenced prisoners may be compelled to work, a duty set out and qualified in

57 See also the revised European Prison Rules, rule 28; Principles and Best Practices on the Protection of Persons
Deprived of Liberty in the Americas, principle XIII; and Kampala Declaration on Prison Conditions in Africa, Prison
conditions, para. 7.

58 See Forced Labour Convention (No. 29), art. 2, para. 2 (c) and International Covenant on Civil and Political

Rights, art. 8, para. 3 (c) (i).
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article 56(5). Untried prisoners should be given the opportunity to work but should
not be required to do so. If untried prisoners do choose to work, article 24 applies to
them, too.

The Prison Director should ensure that appropriate work is provided (article 24(2)) and
prepare prisoners, whether sentenced or not, for a future outside prison (article 24(3)).
The UNODC Handbook on rehabilitation programmes® gives useful guidance on how
this can be done. In practice, it is often hard for the authorities to find such work for
all prisoners. Nevertheless, rule 96.2 of the Nelson Mandela Rules, followed in this Act,
expresses that duty.

Rule 96.1 of the Nelson Mandela Rules qualifies that duty by allowing prisoners to be
given an opportunity “to actively participate in their rehabilitation’, instead of an oppor-
tunity to work. Rule 96.1 lays the groundwork for the sentiment, expressed in arti-
cle 23(2), that work and education should have a similar status, thus placing further
emphasis on alternatives to work. However, this would depend on alternative rehabilita-
tive educational opportunities in fact being provided.

Article 24(4)(a) follows rule 103 of the Nelson Mandela Rules in requiring equitable
remuneration of the work of prisoners. A national legislature may also want to reward
prisoners who work in other ways, for example, by allowing for a modest reduction
in sentence for prisoners who work a specified number of days (“good time”). If so,
national legislation should also make provision for this form of reward. The provisions
on how prisoners may spend their earnings and the provision on saving some of their
carnings in article 24(4)(b) and (c) follow from rule 103.2 and 103.3 of the Nelson
Mandela Rules.®

Article 24(5) lists the various protections that must be in place for prisoners that work.
The underlying reason for having them are not only the requirements of the Nelson
Mandela Rules but also the complex international law relating to the exception for some
types of prison labour from the general prohibition on slavery and forced labour in arti-
cle 8 of the International Covenant on Civil and Political Rights. Thus, while article 8(3)(b)
of the Covenant allows sentenced prisoners to be compelled to work, it does not go as
far as allowing slavery. Hence, the further protections are necessary to ensure that prison
labour is not exploitative and does not become a form of slavery. This is also the idea that
underlies the provisions in article 24(5)(b), (c) and (d), derived from rules 97.3, 99.2 and
100.2 of the Nelson Mandela Rules respectively, namely that prisoners should not work
for prison staff, the primary purpose of prison labour should not be to make a profit, and
that there is a requirement that prisoners who work for organizations other than the
Prison Service should be supervised by prison staff.* Rule 100.2 goes further and provides

> See UNODC, Roadmap for the Development of Prison-based Rebabilitation Programmes, Criminal Justice
Handbook Series (Vienna, 2017).

% For further guidance on acceptable forms of prisoner remuneration, sce UNODC, Roadmap for the Development
of Prison-based Rebabilitation Programmes, Criminal Justice Handbook Series (Vienna, 2017), p. 46 onwards.

¢! Article 24, paragraph 5, is also designed to conform with the Forced Labour Convention, 1930 (No. 29), of the
International Labour Organization. Article 2 (c) of this Convention excludes from the definition of forced or com-
pulsory labour “any work or service exacted from any person as a consequence of a conviction in a court of law,
provided that the said work or service is carried out under the supervision and control of a public authority and that
the said person is not hired to or placed at the disposal of private individuals, companies or associations”. See also,
Colin Fenwick, “Private use of prisoners” labour: paradoxes of international human rights law” (Human Rights

Quarterly, vol. 27 (2005)), pp. 249-293.
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that “unless the work is for other departments of the government, the full normal wages
for such work shall be paid to the prison administration by the persons to whom the
labour is supplied, account being taken of the output of the prisoners”

Further protections of prisoners who work, derived from rules 101 and 102 of the
Mandela Rules are contained in article 24 (5)(e)—(h). A national legislator may wish to
reinforce these protections by means of cross-reference to similar protections that may
already exist in legislation dealing with workers in free society and applying them to
prisoners Working in prison.

Article 25. Contact with the outside world

Imprisonment inevitably limits the contact of prisoners with life outside prison. In order
to normalize life in prison as much as possible, as required by rule 5.1 of the Nelson
Mandela Rules, careful provision should be made for maintaining prisoners’ contacts
with the outside world. Article 25(1) states this general proposition in legal terms, while
article 25(2)—(11) lays down how aspects of such contact should be facilitated and man-
aged. Much of the more detailed provisions of article 25 is derived from rules 58-63 of
the Nelson Mandela Rules. However, other provisions such as article 7 (Allocation),
article 19 (Prisoners health care), article 44 (Access to legal aid) and article 26 (Religion)
are equally important in this regard.

The purpose of article 25 is to allow prisoners to maintain contact with the outside world
and not to compel them to do so. For example, prisoners may choose to see visitors but
should not be obliged to do so. As regards women prisoners, for example, rule 44 of the
Bangkok Rules states that “in view of women prisoners’ disproportionate experience of
domestic violence, they shall be properly consulted as to who, including which family
members, is allowed to visit them”. The same principle applies to male prisoners.

The regulations that govern restrictions and monitoring of contact (article 25(3)(b)) will
exercise considerable influence on the operation of article 25(2). Key to what these regu-
lations should contain is the injunction that “acceptable levels of contact” must be
allowed. This requires a setting of a minimum level of contact. If that minimum is too
restrictive, it may well be challengeable on the basis that it offends against various fun-
damental rights, including the right to family life and ultimately to human dignity.

Article 25(3)(c) follows rule 26 of the Bangkok Rules in placing particular emphasis on
visits by children, as in many cases, if not most, it will be in their best interest to maintain
contact with their imprisoned parent.®?

Article 25(4), which deals with the searching of visitors, should be read with article 42,
which sets out the general approach to searches and stipulates that procedures which

staff have to follow for all searches, including those of visitors, should be set by regulation
(article 42(10)).

Provision for conjugal visits, as provided in article 25(5), is designed to strengthen the
right to family life. However, if conjugal visits are not allowed at all, national legislation

62 See also Council of Europe recommendation CM/Rec(2018)5 of the Committee of Ministers to the member
States concerning children with imprisoned parents, para. 17.
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would obviously not include this provision. Rule 58.2 of the Nelson Mandela Rules is
tentative in this regard, as it is introduced with the phrase “when conjugal visits are
allowed”, suggesting that this will not always be the case.®® Rule 27 of the Bangkok Rules
emphasizes that “where conjugal visits are allowed, women prisoners shall be able to
exercise this right on an equal basis with men”. The principle should be contained in the
regulations mentioned in article 25(5).

Article 25, paragraph (6)(a) and (b), both refer to a “near relative” about whose death
or serious illness a prisoner should be informed or whom a prisoner may be allowed to
visit outside prison in certain circumstances. Rule 70 of the Nelson Mandela Rules also
refers to a “significant other” in this regard. These are difficult terms to translate into
national legislation. Legislators should therefore consider which familial relationships are
significant enough to trigger the provisions of article 25, paragraph (6)(a) and (b), in
their country and adjust the law to reflect this. Information on a prisoner’s emergency
contacts and next of kin should be recorded at admission (see article 4(4)(b)(x)).

Access to information on public life via the media, as guaranteed by article 25(8), is an
important part of access to the outside world. Rule 63 of the Nelson Mandela Rules
makes provision for access to the media. The legislator may specify further that restric-
tions on access to such information may only be imposed by a judicial authority. This
would offer a further guarantee against abuse of the power to restrict access.

In democracies, untried prisoners do not have their substantive right to vote limited,
and it is therefore particularly important that arrangements for them to do so are
facilitated. There is a growing worldwide tendency to recognize that sentenced prisoners
have the right to vote. Where this is the case, participating in the electoral process
should be encouraged. The legislator may rephrase article 25(9) in order to reflect such
developments.

Article 25(10) attempts to balance the competing concerns of the media and the prison
system deriving from the right to freedom of speech and expression as stipulated in
article 19 of the International Covenant on Civil and Political Rights and valid safety
and security interests of prison staff, prisoners and victims, including their right to
privacy. The media should only be allowed to speak to prisoners with the permission
of the prison authorities and the prisoner concerned.

Foreign prisoners often suffer many disadvantages by not being held in their home coun-
tries. The increasing number of foreign nationals held in prisons worldwide requires
specific provisions to be made for them in prison legislation, if the principle of the Nelson
Mandela Rules that all prisoners should have adequate contacts with the outside world
are to be maintained. An important safeguard for ensuring that prisoners who are foreign
nationals have adequate contact with the outside world lies in establishing and main-
taining contact with diplomatic and consular representatives of the States to which they
are affiliated. Article 25(11)(a) and (b), enacting rule 62 of the Nelson Mandela Rules,
reflect the provisions of the Vienna Convention on Consular Relations in this regard.®*
National legislators could consider going further by requiring in law that foreign prison-
ers’ contacts with the outside world be facilitated by paying special attention to

% The Yogyakarta Principles would allow conjugal visits “regardless of the gender of the partner” (principle 9 (¢)).
& Art. 36, para. 1 (b).
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maintaining and developing their regular contacts with family and friends, probation
and community agencies and volunteers, as well as, subject to the prisoners’ consent,
with their diplomatic or consular representatives.

Article 26. Religion

The general principle that all prisoners have a right to freedom of thought, conscience
and religion is derived directly from article 18(1) of the International Covenant on
Civil and Political Rights. The general principle in article 26(1) provides a basis for the
provisions that follow. In the prison context, this freedom cannot be exercised without
the cooperation of the prison authorities. To this end, article 26(2) enjoins the Prison
Service to prevent undue pressure being placed on prisoners to adopt a particular
religion or belief.

The Nelson Mandela Rules also deal with religion, but the focus of rule 65 is on the
practical matter of appointing qualified representatives and regulating the performance
of their duties in the prison. Their focus is reflected in article 26(3), which places a
positive duty on the Prison Service to appoint representatives of the religions adhered
to by prisoners. The regulations required by article 26(3) in this regard should also deal
with the qualifications of such representatives. Article 26(4), which follows rule 65.2,
grants these representatives access to prisons and to prisoners, to minister to their reli-
gious needs, while article 26(5) follows rule 65.3. It guarantees prisoners access to
religious representatives and protects them from unwanted proselytization, as does
article 26(2). Article 26(6) follows the wording of rule 66 of the Nelson Mandela Rules
but adds to it objects required for religious observance, because for many religions,
access to such objects is key to the proper observance of religious rituals. Note also that
article 17(3) provides for food that meets “the religious needs of prisoners”.

Article 27. Exercise

The purpose of article 27 is to spell out the basic right that in terms of rule 23 of the
Nelson Mandela Rules, all prisoners should be able to exercise daily. Article 27(1) links
exercise to the general purposes of the prison regime spelled out in article 22.

Rule 23.1 of the Nelson Mandela Rules does not encompass the right to exercise for
prisoners who are employed in outdoor work. Article 27(2) includes all prisoners,
however, as it cannot be assumed that outdoor work is always an opportunity for
suitable exercise.

Article 27(3) places a duty on prison authorities to provide alternatives when exercise
in the open air is not possible, which, in some climates, may be several months a year.

It is important that exercise regimes be shaped to reflect the needs of all prisoners.
Rule 23.2 of the Nelson Mandela Rules refers to young prisoners and others of suitable
age and physique. This being said, other categories of prisoners, such as prisoners with
physical disabilities or pregnant women, may equally need a special exercise regime.
Provision for this is made in article 27(4).

Article 27(5) allows for the details of an exercise regime to be spelled out in regulations.
It allows the implementation of what rule 35.1(e) of the Nelson Mandela Rules refers

77



78

INCORPORATING THE NELSON MANDELA RULES INTO NATIONAL PRISON LEGISLATION

to as “rules concerning physical education and sport”. It also allows for their supervision,
which is encouraged by rule 35 of the Nelson Mandela Rules.

Article 28. Recreation and cultural activities

Article 28(1) on recreational and cultural activities deals with a further topic that relates
to all prisoners, but that the Nelson Mandela Rules (rule 105) consign to the section
on prisoners who are sentenced. Since untried prisoners are presumed innocent and
should generally benefit from the same rights as sentenced prisoners, article 28(1) equally
applies to them.

The provision on libraries for prisoners in article 28(2) is dealt with in the general part
of the Nelson Mandela Rules. Rule 64 of the Nelson Mandela Rules focuses on books
in a library. A useful addition is the words “and other media’, as that allows the provision
of recreational and instructional material other than books.

Article 29. Young children

A young child is defined in this Act. In that definition, the legislator must determine
what it regards as the maximum age up to which a child can be allowed to remain in
prison with their parent. In practice, this will usually be the mother, but the term “parent”
is used to leave open the possibility of young children being kept with their father. The
dominant principle of all decisions governing young children, including whether they
should stay in prison with their parent, is contained in article 3 of the Convention on
the Rights of the Child, which provides that “in all actions concerning children, whether
undertaken by public or private social welfare institutions, courts of law, administrative
authorities or legislative bodies, the best interests of the child shall be a primary consid-
cration”. The same analysis is applied in rule 53.2 of the Bangkok Rules, which recom-
mends that where a young child living with a foreign national woman prisoner is to be
removed from prison, consideration should be given to relocating such a child to its
home country. The best interest of the child is also the justification for article 29(1),
flowing from rule 28 of the Nelson Mandela Rules, which assumes that a child will avoid
stigma by not being born in prison and by not having their birth registered as being
born in prison.

Article 29(3) requires that imprisoned parents be given maximum opportunities to
spend time with their young children who are imprisoned with them. In this respect,

it follows rule 50 of the Bangkok Rules but applies not only to mothers but any parent
of such children.

Young children staying in prison with a parent are not prisoners and should never be
treated as such. Instead, article 29(4) provides steps that should be taken to normalize
the conditions under which they are held, while article 29(5) contains detailed rules on
how this should be done. Both these provisions follow from rule 29 of the Nelson
Mandela Rules and the wider principle of normalization derived from rule 5.
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Chapter VII. Safety, security and discipline

Article 30. Guiding principles

Article 30 sets out the principles that should guide all aspects of maintenance of safety,
security and discipline in prison.

Article 30(1), which follows the wording of rule 36 of the Nelson Mandela Rules exactly,
contains a principle of proportionality by restricting all measures to maintain safety,
security and good order to what is “necessary” to achieve this. Proportionality is best
understood as requiring three questions to be posed. Firstly, is the measure to be imposed
suitable to achieve its intended purpose? Secondly, is there a less restrictive measure,
equally serving the purpose? And thirdly, is the achieved purpose of the measure in
proportion to the infringed right of the individual?

The general means for doing this are spelled out in article 30(2), which emphasizes the
importance of conflict prevention and resolution techniques that do not involve resort-
ing to the formal disciplinary process. The wording of article 30(2) largely follows the
wording of rule 38 of the Nelson Mandela Rules. The legislator may choose to include
restorative justice as one of the techniques of conflict resolution.

Article 31. Safety and security measures

Article 31 spells out what should be done to ensure that the prison authorities fulfil
their duty of care. They have to ensure that prisoners and all other persons who may be
in a prison are kept safe and protected from harm, while ensuring that security is not
breached by prisoners escaping from lawful custody. These general measures are not
spelled out in detail in the Nelson Mandela Rules but must be developed against the
background of rule 1, which requires that “the safety and security of prisoners, staff,
service providers and visitors shall be ensured at all times”, while safeguarding prisoners
against torture and other illegal forms of treatment. As to the latter safeguards, see also
the general principles in article 3 of this Act.

Article 31(1) refers to the need for both safety and security in prison. Rules 1 and 36
of the Nelson Mandela Rules draw a basic distinction between safety and security, requir-
ing both to be ensured for “prisoners, staff, service providers and visitors ... at all times”.®
The UNODC Handbook on the Classification of Prisoners, which describes a core prison
management practice designed to ensure the safe and secure custody of prisoners, draws
a similar distinction.®® In this regard, safety refers primarily to ensuring that prisoners,
prison staff and anyone who enters a prison are kept safe while they are in the prison.
Security is primarily concerned with the risk that prisoners may escape or pose a wider
threat to society on the outside.” Accordingly, the Act focuses on ensuring both safety
and security, recognizing that although prisoners may pose risks of both kinds, they do
not necessarily do so.

% The Nelson Mandela Rules, rule 1.

UNODC, The Classification of Prisoners, Criminal Justice Handbook Series (Vienna, 2020).

Rules 51 and 52 of the European Prison Rules draw a similar distinction between security and safety respectively.
See also, Dirk van Zyl Smit and Sonja Snacken, Principles of European Prison Law and Policy: Penology and Human
Rights (Oxford, Oxford University Press, 2009); Rodley and Pollard, 7The Treatment of Prisoners under International
Law, pp. 267-268).
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Article 31, paragraphs (2) and (3), refer to the principle of proportionality, as excessive
safety and security measures can increase the pains of imprisonment. Also note in this
regard that rule 89 of the Nelson Mandela Rules encourages the use of open prisons so
far as possible where the risk to safety and security allows reliance on the self-discipline
of the prisoners held in such prisons.

Article 31(4) sets out what prison authorities have to do to ensure prisoners remain in
prison and do not escape from lawful custody or encourage the commission of crimes
outside the prison. Following rule 12.2 of the Nelson Mandela Rules, it also highlights
unintrusive supervision at night as a specific measure to maintain safety and security
in prison.

Article 31(6) emphasizes that good security depends not only on physical and procedural
security, but also on “dynamic security” — a strategy which relies on alert prison staff
able to establish professional and positive relations with prisoners. Dynamic security is
explicitly mentioned in rule 76 the Nelson Mandela Rules as a technique which prison
staff should be trained to use. Its broadly acknowledged value, as equally reflected in the
UNODC Handbook on Dynamic Security and Prison Intelligence,® justifies it being given
more prominence in prison legislation, hence its inclusion here and in article 31(6).

Article 31(7) makes national health and safety laws applicable to prisons. The legislator
may make more precise reference to specific national laws governing health and safety
in this provision.

Article 32. Special safety and security measures

Special safety and security measures are measures that, for reasons of safety or security,
place restrictions on prisoners that go beyond those inherent in the routine measures
undertaken in terms of article 31.% Since these restrictions place an additional burden
on prisoners, article 32(2) restricts their use to “exceptional circumstances” and under-
lines that they should be used only when safety and security requirements cannot be
met using less restrictive means. This provision should be regarded as an indication of
how restrictively the principle of proportionality, included in rule 36 of the Nelson
Mandela Rules and in article 30 of the Act, should be applied to special safety and

SCCU.I'ity mecasures.

While not being imposed as disciplinary sanctions, special safety and security measures
might have a similar impact on a prisoner. Hence article 32(3) requires the adherence
to a minimum set of procedural safeguards, such as the right to be informed about the
reasons for the imposition of a special measure about the procedures that will be followed
in implementing it.

In one respect, article 32 goes further than rule 37(d) of the Nelson Mandela Rules, as
article 32(4) also includes prisoners who are subject to voluntary separation, for example
because they ask to be separated for their own protection. Article 32(4) does not provide

8 Handbook on Dynamic Security and Prison Intelligence, Criminal Justice Handbook Series, (United Nations
publication, 2015).

@ See also the types of risk outlined in UNODC, Handbook on the Management of High-Risk Prisoners, Criminal
Justice Handbook Series (Vienna, 2016); in part 3.1.3 of the Handbook, distinctions are drawn between security-
related, harm-related, order-related, re-offending and crime-related risks.
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for solitary confinement as defined in this Act, that is, separation with less than two hours
of meaningful human contact daily, as a special safety and security measure. Separation,
as set out in article 33, provides a sufficient basis for the maintenance of order and security
and meets the requirement of authorization by law as required by rule 37 of the Nelson
Mandela Rules. There is provision for solitary confinement as a disciplinary sanction in
article 37, subject to strict limits, which are dealt with in articles 36 and 38.

The requirements of article 32(5) in respect of regulations for all special safety and
security measures underline the importance of the principle of legality, even when there
are additional risks to safety and security to be dealt with. It reflects the requirement in
rule 37 of the Nelson Mandela Rules that the special measures listed there should always
be subject to authorization by law or regulation. Similarly, the explicit recognition of
the human dignity of prisoners subject to special safety and security measures is designed
to ensure that they are not abused by the exercise of these additional powers.

Article 33. Separation

The most prominent of the special safety and security measures is the separation of a
prisoner from the rest of the prison population. Rule 37(d) of the Nelson Mandela Rules
provides that “involuntary separation from the prison population” must be authorized
by law or regulation but does not set out details of what such law should contain.
Article 33 takes up this challenge and regulates such separation by law and by regulation.
Terminology in this area is still uncertain. Rule 37(d) of the Nelson Mandela Rules refers
to “separation from the general prison population, such as solitary confinement, isolation,
segregation, special care units or restricted housing”. National legislators may use these
terms if they better encompass local practice, but they should be careful to include all
forms of separation that are used in their prisons.

Article 33(1) recognizes the drastic nature of separation and emphasizes the importance
of using it proportionately and parsimoniously.

A key provision in article 33 is paragraph 2, which guarantees all prisoners in separation,
except for those in solitary confinement, a minimum of “two hours of meaningful human
contact a day”. The legislator may choose to set a period longer than two hours, but a
minimum of at least two hours of such contact is what the Nelson Mandela Rules require
to ensure that prisoners who are separated are not held in solitary confinement. This
provision should be read bearing in mind the definition of solitary confinement.
Underlying article 33 as read with article 32 is a policy choice that prisoners subject to
separation, on any ground other than solitary confinement as punishment for a discipli-
nary infringement, should have at least two hours of meaningful human contact a day.

Article 33 spells out in legislation a range of further safeguards that must be applied
when separation of any kind is used. These safeguards are derived from the Nelson
Mandela Rules, most prominently from rule 38. In addition, article 33(3) is based on
the general principle in rule 2.2, as reflected in article 3(6) of the Act. Article 33(6) is
an illustration of the requirement of rule 42 that standards for general living conditions
should be applied to all prisoners without exception.

Health-care professionals have a duty in terms of article 21(6) to visit daily all prisoners
who are in separation. Article 33(7), which follows rule 46.2 and 46.3 of the Nelson
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Mandela Rules, gives health-care professionals the power to raise concerns relating to
separation and to recommend changes or its termination due to physical or mental health
reasons. Note that in line with rules 27.2 and 35.2 of the Nelson Mandela Rules, the
Prison Director should normally take immediate steps to give effect to such advice or
recommendations. If these go beyond his or her competence or if he or she does not
concur with them, the Prison Director must immediately submit both his or her own
assessment, as well as the advice or recommendation of the health-care professional, to
a higher authority.

In addition, regulations must be made in terms of article 33(8) to deal with the process
whereby special safety and security measures are imposed. Such regulations should stipu-
late, for example, who has the authority to impose separation and how it should be
reviewed. The regulations may establish that segregation for the purposes of dealing
immediately with a dangerous offender may be ordered by a category of prison officers
that is different from those who are authorized to allow separation that prisoners request
for their own protection.

Article 34. Discipline of prisoners

Article 34 is based on rules 1 and 41 of the Nelson Mandela Rules and introduces a
system of prison discipline. Article 34 should be read with the guiding principles con-
tained in article 30, as discipline is a means of maintaining safety, security and good
order in prison. Articles 30 and 34 provide for alternative dispute settlement, which
should be considered in appropriate cases.

It is important to note that next to prison disciplinary offences, prisoners may still commit
serious criminal offences in the course of their detention or imprisonment. Article 34(1)
therefore sets out the steps that should be taken to deal with both types of offences. In
practice, there may be an overlap between the two that may be hard to handle.

Article 34(2) lays down that in a case where a serious criminal offence may have been
committed, the Prison Director should approach the prosecuting authorities. National
legalisation may specify more precisely how this should be worded because there may
be a difference of opinion about which offences are regarded as sufficiently serious to
require reference to the prosecution authorities. If no prosecution follows, there may still
be the possibility of charging a prisoner with a disciplinary offence.

Article 34(3) emphasizes the importance of dealing promptly and effectively with discipli-
nary offences without ignoring the encouragement in rule 38.1 of the Nelson Mandela
Rules, to use, to the extent possible, mediation or other alternative disputes mechanisms.

It is important to note that article 34(4), following rule 39.1 of the Nelson Mandela
Rules, prohibits punishing a prisoner twice for the same offence.” This provision clearly
imposes a prohibition of double jeopardy within the framework of the disciplinary regime.

7 See also rule 63 of the revised European Prison Rules; and Principles and Best Practices on the Protection of

Persons Deprived of Liberty in the Americas, principle XXII.4.
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Legislators should specify the extent to which the principle of double jeopardy applies
to situations where conduct is subject to both disciplinary sanction and criminal
punishment.”

Article 34(5) follows rule 40.1 of the Nelson Mandela Rules in stipulating that prisoners
should not be used to exercise discipline. This is a clear and simple legislative provision.””
Rule 40.2 of the Nelson Mandela Rules qualifies this provision by saying that it should
not impede prisoner self-government. However, self-government does not relate directly
to discipline and, accordingly, is not dealt with in this provision.

Article 35. Disciplinary offences

Rule 37(a) of the Nelson Mandela Rules does not specify what conduct should be
criminalized but does require that the conduct constituting a disciplinary offence has to
be defined by law or regulation. In either case, legal certainty is important. If in terms
of the national legal tradition, regulations are regarded as insufficient for this purpose,
legislators will have to insert their own language describing what constitutes a discipli-
nary offence and not use the proposed text of this article of the Act. However, such a
provision should apply the principles now included in article 35(2) and (3) to determine
what the substantive disciplinary offences should comprise.

If a decision is made that disciplinary offences should be defined by regulation, there must
be provision in the primary legislation for such regulation and article 35 must be included.
In this instance, article 35(1) specifies that legal certainty requires a clear statement in the
regulation of what will be regarded as disciplinary offences. In order to prevent the defini-
tions of disciplinary offences from being too wide, article 35(2) sets a principled limit to
the type of conduct that regulations may specify as constituting a disciplinary offence,
while article 35(3) requires precision in the definition of disciplinary offences.

Article 36. Sanctions

Rule 37(b) of the Nelson Mandela Rules requires national legislation to spell out the
types of sanctions that may be imposed. Article 36(1) proposes a list of such sanctions
that can be imposed, but a legislator could omit some of these, as the Nelson Mandela
Rules do not prescribe the use of any of these. Conversely, if a national legislator wanted
to add to the list, it would have to avoid several types of sanctions that are outlawed by
the prohibition on torture or other cruel, inhuman or degrading treatment or punish-
ment in article 36(3) and in international law, as well as by article 36(4), which, following
rule 43 of the Nelson Mandela Rules, lists specific sanctions that should never be imposed.
Note also that rule 23 of the Bangkok Rules provides that disciplinary sanctions for
women prisoners should not include a prohibition of family contact, especially with

children.

Article 36(4)(a) clearly limits solitary confinement to a maximum of 15 days, following
the prohibition of indefinite or prolonged solitary confinement as embodied in

7! See, for example, European Court of Human Rights, Milenko Toth v. Croatia, Application No. 49635/10),
6 November 2012, para. 26 onwards.
72 See also rule 62 of the European Prison Rules; and Principles and Best Practices on the Protection of Persons

Deprived of Liberty in the Americas, principle XXIL5.
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rules 43.1(b) and 44 of the Nelson Mandela Rules. Article 36(4)(a) should be read with

article 37, which spells out further limitations on the use of solitary confinement.

The legislator could choose not to allow solitary confinement but could use separation
(as provided in article 36(1)(c)) as a less severe sanction, which would still retain an
clement of segregation but would allow the prisoner who is being sanctioned at least
two hours of meaningful human contact a day. In order to avoid abuse, separation as a
sanction cannot be for an indefinite period, and article 36(1)(e) requires that a time
limit be set. Such a time limit could be included directly in the Act, or it could be set
by regulation. National legislators should include such limits in the Act itself if they
regard that as a better way to avoid uncertainty. Other requirements for the imposition
and implementation of separation are governed by article 33. The regulations should also
spell out in more detail how these requirements relate to separation as a disciplinary
sanction, provided that such regulations do not undercut article 33.

If forfeiture of a period of remission, as provided in article 36(1)(g), is used as a sanction,
the legislator should be aware that additional procedural safeguards may be required. The
Nelson Mandela Rules give no guidance in this regard, but the European Court of Human
Rights has found that a disciplinary sanction that amounts to a de facto extension of a
prison term can only be imposed following a procedure which meets the full due process
standards of a criminal trial.”® A disciplinary sanction that extended a fixed term sentence
of imprisonment beyond the original full term would never be acceptable as the sentenced
prisoner has a right to be released once he or she has served their full sentence.

Article 37. Solitary confinement

Although the use of solitary confinement is already restricted to a maximum of 15 days
by article 36(1)(f), article 37 provides further guidance on its use. This guidance should
be understood against the background of the growing recognition that solitary confine-
ment can be highly dangerous. The United Nations Special Rapporteur on Torture has
acknowledged that “the weight of accumulated evidence to date points to [...] serious and
adverse health effects” of solitary confinement.” He urged States to prohibit the imposi-
tion of solitary confinement and recommends that States develop and implement alterna-
tive disciplinary sanctions to avoid the use of solitary confinement.”” The World Medical
Association’s recently amended statement on solitary confinement acknowledges that
“persons with psychotic disorders, major depression, or posttraumatic stress disorder or
people with severe personality disorders may find isolation unbearable and suffer consider-
able health harms” and that “prisoners with physical disabilities or other medical condi-
tions often have their conditions aggravated” by solitary confinement.”®

Article 37(1) limits the imposition of solitary confinement by setting out a number of
principles derived from rule 45.1 of the Nelson Mandela Rules. A national legislator may
specify more closely who is to be regarded as a “competent authority”. It may, for example,

73 European Court of Human Rights, Ezeh and Connors v. United Kingdom, Applications Nos. 39665/98 and
40086/98, 9 October 2003.

7 A/63/175, para. 82. See also the Istanbul Statement on the Use and Effects of Solitary Confinement (A/63/175,
annex, policy implications).

7> A/66/268, para. 84.

7¢World Medical Association, “WMA statement on solitary confinement’, 28 September 2020. Available at www.
wma.net/.


http://undocs.org/A/63/175
http://undocs.org/A/63/175
http://undocs.org/A/66/268
http://www.wma.net/
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PART THREE. COMMENTARY

require approval from the Prison Director, if the Prison Director does not chair the body
imposing it, or by a regional director who is the superior of the Prison Director.

Article 37, paragraphs (2) and (3), list instances where the imposition of solitary confine-
ment is excluded completely, following rule 45.2 of the Nelson Mandela Rules and other
United Nations instruments.”’

Article 37(4) provides that prisoners in solitary confinement should be subject to the
same protections as prisoners who are separated because solitary confinement too is a
form of separation.

A further protection against the adverse effects of solitary confinement is contained in
article 37(5), which ensures that in practice no prisoner should spend more than 15
consecutive days in solitary confinement. Instead, there should be a period of recovery
between terms of solitary confinement before it can be implemented again. This avoids
the harm inherent in prolonged solitary confinement, that is solitary confinement for
more than 15 consecutive days, which rule 43.1(b) of the Nelson Mandela Rules is
designed to prevent.

Article 38. Disciplinary procedure

Rules 37(c) and 41 of the Nelson Mandela Rules provide that there should be an author-
ity, established by law, which is competent to initiate and impose disciplinary sanctions.”
Similarly, article 38 refers to a “competent authority” for initiating disciplinary proceed-
ings. The precise mechanism entrusted with initiating and imposing disciplinary sanc-
tions will vary as countries have different systems for dealing with prison discipline.

On the substance, it is important to note that not every allegation that a disciplinary
offence has been committed needs to lead to a formal disciplinary hearing. Article 38(2)
gives the competent authority a discretion to deal with less serious matters by using alter-
native dispute resolution techniques (see also article 30 on the use of such techniques).

Much turns on who is regarded as the “competent authority” for this purpose. It is
recommended that the national legislator specifies who should fulfil this role in arti-
cle 38(1)—(4). Similarly, national legislation should specify the “competent body” referred
to in article 38, paragraphs (4) and (6), to decide on allegations that prisoners have
committed disciplinary offences.

Article 38(8) reflects rule 41 of the Nelson Mandela Rules which prescribes that prison-
ers be allowed to defend themselves in person. Article 38(9) further defines this right
by linking the provision to legal assistance at a hearing to the disciplinary offences being
of a certain gravity which would allow for more serious sanctions listed in article 36(1)
(e)-(g). However, this is only a minimum standard and legislators could equally decide
always to grant this right for any disciplinary proceedings.

The exact procedure to be adopted at a disciplinary hearing, stipulating what and how
evidence can be presented, including rules for the examination of witnesses, will have

77 See the United Nations Rules for the Protection of Juveniles Deprived of Their Liberty, rule 67; and the Bangkok
Rules, rule 22.

78 See also, for further guidance, the revised European Prison Rules, rule 59.
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to be determined in further detail by regulation (article 38(10)). Legislators may want
to link it directly to the national law of evidence applicable in criminal or administrative
proceedings.

Article 38(11) stipulates the requirement of a possible review of a disciplinary decision
as an additional safeguard for the rule of law, as foreseen in rule 41.4 of the Nelson
Mandela Rules.

Article 38(12) confirms that if the breach of discipline is prosecuted as a criminal
offence the full set of due process guarantees applicable to criminal proceedings becomes

mandatory, including unimpeded access to legal advice which follows rule 41.5 of the
Nelson Mandela Rules.

Article 39. Use of force

The provisions relating to the use of force should be interpreted in the light of the
general principles governing the maintenance of safety, security and good order set out
in article 30. Article 39(1), which is based on rule 82.1 of the Nelson Mandela Rules,
supplements these principles by limiting the use of force to particular situations and
authorizing it only as a last resort. What is meant by “last resort” may be further
specified by regulation.

Article 39(3) further limits the degree of force used to the minimum necessary and for
the shortest possible time. These various limitations should be read as explaining how the
principle of proportionality, which forms the core of article 30, should be interpreted.

Article 39(4) contains further strict limits on the use of lethal force derived from
principle 9 of the Basic Principles on the Use of Force and Firearms by Law Enforcement

Officials.

Article 39(5)-(6) set out additional procedural safeguards by requiring an authoriza-
tion, or a situation of emergency which does not allow an authorization for the use of
force.” Finally, the seriousness of using force is underlined by the strict requirement in
article 39(8) relating to record-keeping.

Article 40. Instruments of restraint

The use of instruments of restraint should be seen in the light of the general principles
set out in article 30 that provide that no more restrictions should be applied in prison
than is necessary to ensure safe custody, the secure operation of the prison and a well-
ordered community life. Note that the restrictions on the use of force in article 39 also
apply to the use of instruments of restraint, which also entails using force. Article 40
spells out the restriction on the use of instruments of restraint in more detail and in this
regard follows rule 47 of the Nelson Mandela Rules. The legislator may wish to amend
the details of article 40 to reflect instruments of restraint that are more recent than those
mentioned. Thus, the legislator may specify further instruments of restraint, other than
those mentioned in article 40(1), that should never be used. The legislator may also

7 See the revised European Prison Rules, rule 65 (a)-(c).
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specify in article 40(4) to which “higher administrative authority” the Prison Director
must report, depending on the structure of the Prison Service.

Article 41. Weapons

Rule 82.3 of the Nelson Mandela Rules only refers to “arms” and does not distinguish
between different types of weapons. However, given the range of weapons that are avail-
able, it is essential to have regulations, as provided in article 41(1), that determine what
weapons are fit for use in prison conditions and how they should be looked after.

Article 41(4) follows principle 9 of the Basic Principles on the Use of Force and Firearms
by Law Enforcement Officials in restricting the use of firearms. It supplements the general
restriction on the use of force in article 39.

Article 42. Searches

Article 42 deals with all types of searches and authorizes different methods of searches,
subject to the purposes and certain conditions. While being a necessary security and safety
feature, searches in prison settings can be extremely humiliating and traumatic and have
the potential to amount to torture or degrading treatment.*’ Article 42 should be read in
conjunction with article 25(4), which deals with searches of visitors, who can refuse to
be searched, but would then not be allowed to visit a prison.

Article 42(1) clarifies that searches should only be conducted for the purpose of detecting
forbidden articles in prisons, while article 42(2), based on rules 1, 50 and 51 of the Nelson
Mandela Rules, requires that every method of search is respectful of the basic principle
of human dignity and should never be used as a form of harassment or intimidation.

Article 42(3) is based on rule 52 of the Nelson Mandela Rules and is designed to take
gender sensitivity into account during searches. Although the wording of article 42(3)
as well as rule 52 of the Nelson Mandela Rules refers to “the same sex”, legislators could
go beyond a binary biological concept of sexes and adopt additional provisions that
would allow for more gender sensitivity. They could, for example, stipulate that in cases
of doubt as to a person’s sex, these persons should be asked what sex they consider
themselves to be and whether they would be preferred to be searched by a male or female
prison officer.”

Article 42(4) follows the wording of rule 50 of the Nelson Mandela Rules and contains
the principle of proportionality and legality. Similar to article 30, this should encompass
the following three criteria: firstly, the imposed method of search should be suitable to
achieve the purpose of the search. Secondly, the method of searching should be the least
invasive measure for this purpose. And thirdly, the objective of the search should be
proportionate to the infringement of the rights of the person being searched. More
invasive searches will always require more justification based on special circumstances,
since they infringe more rights (e.g. psychological and physical integrity of the person

8 A/HRC/31/57, para. 23; sce also, Council of Europe, European Committee for the Prevention of Torture and
Inhuman or Degrading Punishment, document CPT (2001) 66, p. 2.

8 This would be in conformity with the recommendation of the Special Rapporteur on torture and other cruel,
inhuman or degrading treatment or punishment (A/HRC/31/57), para. 70 (u), and the World Medical Association,
“WMA statement on body searches of prisoners”, 15 June 2020, para. 11. Available at www.wma.net/.
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being searched). Based on rule 20 of the Bangkok Rules, article 42(5) gives more practical
guidance on the principle of proportionality.

Article 42(6) largely reflects rule 52 of the Nelson Mandela Rules and deals with more
intrusive search methods, such as strip and body cavity searches. Following the principle
of proportionality, article 42(6)(a) requires the exhaustion or a manifest inefficiency of
all other available search methods which are less intrusive, including pat-down searches.
Rule 52 of the Nelson Mandela Rules requires that such searches should only be under-
taken when absolutely necessary. Article 42(6)(b) clarifies that the person being searched
should always be informed about the procedure and be given the opportunity to sur-
render any hidden object. In cases where a prisoner opposes a justified intrusive search,
proportionate disciplinary sanctions may apply, which should be narrowly defined by
regulations.®” Article 42(6)(c) spells out privacy and hygienic requirements as stipulated
in rule 52 of the Nelson Mandela Rules and adds an additional, dignity-based, safeguard
by requiring a procedure that ensures that the person being searched is never fully
unclothed.®® Based on rule 52 of the Nelson Mandela Rules which refers to body cavity
searches in general and sets specific safeguards, article 42(6)(d)—(g) attempt to go into
more detail by further differentiating between visual body cavity searches of the lower
body, which can be performed by prison staff trained by a medical professional and
manual body cavity searches, which cannot be performed by prison staff and require
compelling reasons that a dangerous object is hidden. The prohibition of manual body
cavity searches by prison staff in article 42(6)(e) follows several regional minimum
standards®* and mitigates the risk of physical and psychological harm and sexual abuse.
Article 42(6)(f) specifies the principle of proportionality in this context and requires to
keep a prisoner under close surveillance and wait for the illicit object to be naturally
expelled if this does not endanger the health of this person.®> If national legislators wish
to explicitly allow manual body cavity searches in a prison act, they could include a
provision that clarifies that such searches should only be conducted by health-care profes-
sionals other than those primarily responsible for the care of the prisoner. However, in
order to respect general principles of medical ethics, such a provision should also be
limited to cases where the hidden object poses a threat to the health of a prisoner.
Article 42(6)(g) imposes a prohibition of body cavity searches of children, as stipulated
in rule 60 of the Nelson Mandela Rules.

Article 42(7) should be read with article 25(4) which requires the consent of the visitor
to be searched and reflects rule 60 of the Nelson Mandela Rules by limiting intrusive
searches of visitors to exceptional circumstances. Before conducting an intrusive search
on a visitor, the principle of proportionality will require to test whether a close surveil-
lance of the visit or a physical separation barrier or other means might not be more
suitable to balance the competing interests.

82 See, for example, European Court of Human Rights, Syrianos v. Greece, Application No. 49529/12, 7 October 2021.

% This follows a recommendation by the Special Rapporteur on torture and other cruel, inhuman or degrading
treatment or punishment (A/HRC/31/57), para. 70 (j).

84 See Principles and Best Practices on the Protection of Persons Deprived of Liberty in the Americas, principle XXI,
which prohibits intrusive anal or vaginal searches altogether, and revised European Prison Rules, rule 54.6, which
prohibits internal physical searches of prisoners’ bodies by prison staff.

8 See also UNODC/CCPC]J/EG.6/2012/2; and Lars Moller and others, eds. Health in Prisons: A WHO Guide
to the Essentials in Prison Health (Copenhagen, WHO Regional Office for Europe, 2007), p. 36.

% See, for example, Principles of Medical Ethics relevant to the Role of Health Personnel, particularly Physicians,
in the Protection of Prisoners and Detainees against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment, principle 3.



PART THREE. COMMENTARY

Article 42(8) reflects the idea of rule 53 of the Nelson Mandela Rules and is designed
to establish an additional safeguard for the confidentiality of legal documents when
searching a prisoner’s property or cell. Cell searches should comply with the general
principles applicable to all searches outlined in article 42(1)—(4). Such searches should
be conducted in a way that treats the personal possession of prisoners with respect and
without causing unnecessary damage or disorder.

Article 42(9) reflects rule 51 of the Nelson Mandela Rules and serves the purpose of
accountability. Article 42(10) and (11) seek to strengthen legality by prescribing regula-
tions with more precise guidance on the procedure of searches in prisons.

Chapter VIIl. Safeguards

Article 43. Requests and complaints

An effective complaints system is a key component of safeguarding prisoners against
abuse. The complaints procedure for prisoners in article 43 largely follows rule 56 of the
Nelson Mandela Rules.*” Prison staff too may need a complaints procedure. However,
that is not included in this Act as it may be dealt with by general civil service regulations
to which prison staff are subject. The legislator may, however, include a framework for
such complaints as well in national prison legislation.

Article 43(1) is the key provision that guarantees the right of prisoners to make requests
and complaints in the prison where they are held, while article 43(2) widens the scope
of persons and institutions to which such complaints can be made. National legislators
can make the words “other competent authorities” more specific by replacing them with
authorities that have such competence in their jurisdiction. For example, other compe-
tent authorities may include an ombudsperson.

Article 43(3) is designed to create the possibility for complaints to be brought on prison-
ers’ behalf where they may find it difficult to do so. Prisoners are also protected against
intimidation by article 43(7) and, indirectly, also by the safeguards required to ensure
confidentiality in article 43(6).

Article 43(5) is crucial to giving prisoners the opportunity to have their complaints
reviewed independently. National legislators may specify the form that such review
should take, and the judicial or other authorities involved, depending on their legal and
administrative structures.

Article 43(8) links the complaints procedure directly to the investigations that need to
be done to deal with the most serious forms of abuse.

Article 43(9) follows rule 25 of the Bangkok Rules in providing for support and counsel-
ling where there is a complaint of abuse but extends it, beyond women, to all prisoners.

87 See also rule 70.1 of the revised European Prison Rules, and principle VII of the Principles and Best Practices
on the Protection of Persons Deprived of Liberty in the Americas.
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Article 44. Access to legal aid

Legal advice is a vital safeguard for all prisoners as their legal status and their rights are
inevitably affected by their imprisonment. Article 44 follows rule 61 of the Mandela
Rules in setting out the access to legal advice and to effective legal aid that should be
available to all prisoners.® It should be read with article 58(8) that emphasizes further
access to legal advice for untried prisoners.

Article 44(1) sets out the general principle governing access to legal advice in prison.
Wider questions about legal aid and legal representation are not a matter for prison
legislation. However, a legislator may add cross-references to such legislation. For exam-
ple, article 44(4) could be adjusted to reflect the types of legal aid that are available in
the country and the legalisation governing it.

Details of how effective access should be provided in prison to legal advice are given in
further paragraphs of article 44. On the subject of documents that prisoners may keep
in their possession, article 44(2) reflects the essence of rule 53 of the Nelson Mandela
Rules. However, the term “documents” should be understood to include electronic docu-
ments in order to effectively protect a prisoner’ fair trial rights and related rights. Note
that the confidentiality of legal documents is not limited to those related to criminal
matters but extends also to documents related to other legal affairs, such as contracts
and wills.

Article 45. Investigations

Article 45, which is largely based on rule 71 of the Nelson Mandela Rules, should be
read against the background of the general principles in article 3, paragraphs (1) and
(2), and the sources cited in the respective commentaries. The investigation described in
article 45 is part of steps that all prison services have to take in order to prevent ill-
treatment and abuses that could result in infringements on the right to life*” and the
right not to be subjected to torture or cruel, inhuman or degrading treatment or
punishment.”

A crucial question is which authorities are in the best position to conduct an investiga-
tion that is “prompt, impartial and effective”” The legislator could choose to specify
more precisely “the police” or “the prosecuting authorities” referred to in article 45(2),
if there are specialist bodies that perform this function.

Article 46. Death of a prisoner

Article 46 deals with the specific duties that the Prison Service has to safeguard the
dignity of all deceased prisoners. These are derived from rule 72 of the Nelson Mandela

8 See also the revised European Prison Rules, rule 23; United Nations Principles and Guidelines on Access to Legal
Aid in Criminal Justice Systems (General Assembly resolution 67/458, annex), principle 3, para. 20, principle 7, para. 28
and guideline 3, para. 43; and Kampala Declaration on Prison Conditions in Africa, Prison conditions, para. 6.

% International Covenant on Civil and Political Rights, art. 6.

% International Covenant on Civil and Political Rights, art. 7; and International Convention against Torture and
Other Cruel, Inhuman or Degrading Treatment of Punishment, art. 2.

' On how deaths should be investigated, see International Committee of the Red Cross, “Guidelines for investigat-
ing deaths in custody” (Geneva, 2013).
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Rules. In the case of indigent prisoners this could be done in cooperation with other
State institutions, but the overall duty remains with the Prison Service.

Article 47. Prison inspections

While internal inspection by the Prison Service of its own prisons has long been a feature
of prison management, the external inspection of prisons has become a more prominent
feature with the growth of regional and international bodies, which States have agreed
by treaty to allow to inspect their prisons. At the international level, the most important
innovation has been the adoption of the Optional Protocol to the Convention against
Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, as States
that have ratified the Optional Protocol are obliged to cooperate with international
inspections conducted by the Subcommittee on the Prevention of Torture and to set up
national preventive mechanisms to conduct independent inspections of prisons at the
national level.”” Article 47 reflects rules 83-85 of the Nelson Mandela Rules in respect
of both internal and external inspections.

The wording of article 47(2)(b) should name the inspection mechanism to which the
State concerned is committed and be adjusted accordingly. It may be necessary to have
further legislation spelling out the details of the external inspecting bodies, whether in
the Prison Act or elsewhere. External inspections bodies should meet the guidelines on
national preventive mechanisms set, in the terms of the Optional Protocol, by the
Subcommittee on Prevention of Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment.” The basic principle contained in paragraph 12 of those
guidelines specifies that the national preventive mechanism should enjoy complete
financial and operational autonomy when carrying out its functions under the Optional
Protocol.

Article 47(3) is designed to provide that inspecting bodies are adequately staffed, while
article 47(4), following rules 84.1 and 85.1 of the Nelson Mandela Rules, ensures that
inspectors, both internal and external, have adequate powers to fulfil their functions.

External inspection reports, required by rule 85.1 of the Nelson Mandela Rules, should
play an important part in opening up prison policy to outside scrutiny. For this reason,
article 47(7) provides that the reports and recommendations of external inspections must
go to both the operational head of the Prison Service (the Commissioner) and to the
political head (the Minister). In addition, reports must be tabled in the national legisla-
ture. This provision is designed to strengthen public trust in transparent systems of
prisons and gives due consideration to the publicity of inspection reports as required by
rule 85.1 of the Nelson Mandela Rules.

Article 47(8) is designed to ensure official engagement with recommendations from
external inspectors and thus meet the policy preference expressed in rule 85.2 of the
Nelson Mandela Rules. While external inspectors cannot compel the Minister to act, the
Minister has to give public reasons for their response to the recommendations they make.

%2 General Assembly resolution 57/199, annex, arts. 1-4.
2 CAT/OP/12/5.
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Article 48. Filing system

The filing system is included in the chapter on safeguards because there is growing
recognition that having appropriate information is essential to ensuring the safety and
security of prisoners and for running the prison system in a transparent, accountable
and effective manner. The importance of the filing system is underlined in the promi-
nence that files and record-keeping are given by rules 6-10 of the Nelson Mandela
Rules. The legislator may vary the provisions of article 48 to reflect the type of filing
system, that is, electronic or paper, that is used, without undermining the underlying
principles.

Article 48(1) consolidates the three key types of files that make up the prison filing
system. In practice, the method of keeping files varies greatly from country to country
and national legislation or regulations may prescribe, for example, that they be main-
tained electronically. Where possible, a centralized electronic system with back-ups may
be preferable to a decentralized paper-based system, since it would allow improved track-
ing and preservability of data, in particular in cases of transfers of prisoners. Note that
what in article 48(1)(a) and elsewhere is called an “individual prisoner file” in the filing
system, is what in rule 8 and elsewhere in the Nelson Mandela Rules is referred to as
the “prisoner file management system”.

The rest of article 48 gives guidance on what these various files should contain. Thus
article 48(2) sets out what rule 8 of the Nelson Mandela Rules requires to be included
in an individual prisoner file and links it to admission and other processes in the Act.
Article 48(3) deals more briefly with the individual prisoner’s medical file and places it
in the context of prison health care. Further provisions relating to access to files and to
confidentiality in article 48, paragraphs (4) and (5), are drawn respectively from rules 6
and 9 of the Nelson Mandela Rules.

Article 48(8) is a list of the information for which the Prison Director is responsible. It
is drawn from various provisions of the Nelson Mandela Rules that require information
to be recorded on specific practices in prison.”* Note also that article 48(8)(g) gives the
Minister the power to specify by way of regulation any other information that the Prison
Director may be required to include in the file on prison management.

Finally, article 48(9), follows rule 10 of the Nelson Mandela Rules in emphasizing that
the filing system should be used to provide reliable data on the prison population. Rule 10
of the Nelson Mandela Rules stresses the importance of doing so as a basis for evidence-
based decision-making.

Chapter IX. Prison Service

As explained in the introduction to this Handbook, this chapter is not a comprehensive
blueprint on legislation relevant to the Prison Service. Such legislation would require a
comprehensive understanding of how the Prison Service will be structured. The Prison

%'The Nelson Mandela Rules, rules 6-10, 39, S1 and 72.
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Service itself is created by article 2. The articles in this chapter are provisions that would
have to be included, no matter what additional structures there are.

Article 49. Staffing complement

Article 49 sets basic requirements for all prison staff that are reflected in rules 77
and 78 of the Nelson Mandela Rules. The powers of the prison staff to perform their
functions are derived from article 2(3) of this Act.

Article 49(4) provides for a system of discipline of prison staff. Given the extensive
power exercised by prison staff, such a system is necessary in order to maintain high
standards and to ensure accountability. In some countries, prison staff may automatically
be bound by wider civil service rules. In such a case, the legislation may have to be
adjusted accordingly.

Article 50. The Commissioner

Article 50 spells out the powers and the duties of the Commissioner in some detail. It
should be read with article 2(3)(c), which gives the Commissioner the power to issue
orders. The powers are not derived directly from the Nelson Mandela Rules but are what is
required to give minimum shape to the hierarchy of the Prison Service. The legislator may
want to define some relationships more precisely, for example by specifying the legislation
governing the civil service in article 50(1)(c).

Article 50(3) establishes the relationship between the Minister and the Commissioner.
Article 50(4) allows the Minister and the Commissioner to build up the complex struc-
ture of functions and duties that comprise a modern Prison Service. National legislation
may spell out more of this detail.

Article 51. Prison Director

Article 51, largely mirroring rule 79 of the Nelson Mandela Rules, spells out the func-
tions and qualities of a Prison Director which play a key role in the administration of
prisoners. In a more complex prison system, the legislator may deal in the Act with other
named functionaries in the same way.

Article 52. Appointment

Article 52 is designed to ensure that the Prison Service attracts and retains competent
staff who have the ability to meet the challenges of running a modern prison system.
Article 52, paragraphs (1) and (2), on the civil service basis for appointing staff and on
the importance of adequate salaries, follow rule 74 of the Nelson Mandela Rules, while
article 52(3), on the education standards to expect from would-be appointees, is derived
from rule 75.1 of the Nelson Mandela Rules.

The importance of prison staft being able to speak languages that prisoners understand
is emphasized in article 52(4). The general proposition is derived from rule 80.1 of the
Nelson Mandela Rules, which focuses on languages that prison directors should speak.
However, language competence is a wider issue, as is the importance of providing
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interpretation to overcome the possible lack of language skills of staff members. See also
article 3(7) of this Act.

Article 53. Training

Article 53 emphasizes the importance of training, both before joining the Prison Service
and while being employed by it.”” The details that it contains are derived from rules 75
and 76 of the Nelson Mandela Rules.”® Article 53(6) on the development of women
prison staff is supported by rule 29 of the Bangkok Rules and, more widely, the imple-
mentation of target 5 of goal 5 of the Sustainable Development Goals.”

Chapter X. Sentenced prisoners

Article 54. Guiding principles

Article 54 contains the key guiding principles that apply only to sentenced prisoners.
They are derived in broad terms from rule 4 and rules 86-90 of the Nelson Mandela
Rules. They should be read with article 1(2), which lays down the general purpose of
the implementation of imprisonment, and article 3, which includes the guiding principles
that apply to all prisoners and that therefore remain valid for sentenced prisoners.

Article 55. Classification

The classification of sentenced prisoners in article 55(1) follows from rule 93 of the
Nelson Mandela Rules.” It provides the framework for managing the various initiatives
for social rehabilitation that the Prison Service should seck to provide for sentenced
prisoners in terms of article 56. The legislator may elaborate further on this classification
according to the needs of a particular prison system.

The system of privileges, established for prisoners of different categories by article 55(2),
is derived from rule 95 of the Nelson Mandela Rules, which explains that its function
is “to encourage good conduct, develop a sense of responsibility and secure the interest
and cooperation of prisoners in their treatment”.

Article 56. Individualized sentencing planning

Sentence planning, as described in article 56(1), in the light of rule 94 of the Nelson
Mandela Rules, is a process that must be conducted with sentenced prisoners as soon as
possible after admission, in addition to all the other steps specified in article 6, which
must be taken at or shortly after admission.

%5 Handbook for Prison Leaders: A Basic Training 1ool and Curriculum for Prison Managers Based on International
Standards and Norms, Criminal Justice Handbook Series (United Nations publication, 2010).

% See also, Yogyakarta Principles, principle 9 (g); Kampala Declaration on Prison Conditions in Africa, Prison
staff, para. 4.

%7 General Assembly resolution 70/1.

% UNODC, Handbook on the Classification of Prisoners, Criminal Justice Handbook Series (Vienna, 2020).
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Article 56(2) gives guidance on what the sentence plans could contain, while leaving
scope for “other activities” in article 56(2)(c). Rule 92.1 of the Nelson Mandela Rules
gives a wide range of potential activities which legislators may choose to include. Further
updated guidance can be found in the UNODC Roadmap for the Development of Prison-
based Rebabilitation Programmes” A national legislator may adjust the examples given
in this article to reflect the specific activities that it requires the national prison system
to offer.

Article 56(2)(d), on preparation for release, should be read together with article 57 on
release, as there is an inevitable overlap between pre- and post-release activities. In this
regard, rule 46 of the Bangkok Rules requires that “prison authorities, in cooperation with
probation and/or social welfare services, local community groups and non-governmental
organizations, shall design and implement comprehensive pre- and post-release reintegra-
tion programmes which take into account the gender-specific needs of women”. National
legislators may spell out more of this in legislation, as it may require coordination of
prison law with welfare law more generally.

When considering what educational, or work components this plan should contain, the
general provisions of this Act should also be consulted. In the case of education article 23
is key. In addition, article 56(6) allows education to be made compulsory for sentenced
prisoners who are illiterate. In this, it follows rule 104 of the Nelson Mandela Rules. The
main focus on the education of sentenced prisoners, is, however, on encouragement rather
than compulsion.

Rule 104 of the Nelson Mandela Rules also allows for compulsory education of “young
prisoners”. However, as prisons for adults should not hold children under the age of 18
years, and as education is not normally compulsory for persons above that age, it would
not be appropriate to include this provision in legislation on prisons for adults. The inclu-
sion of work in the sentence plan should be read in conjunction with article 23(2), which
provides that work should not be prioritized over education and should be rewarded,

appropriately.

Further guidance on the implementation of article 56(2) in respect of work is to be
found in article 24. It should be emphasized that rule 96 of the Nelson Mandela Rules
allows, but does not require, a State to compel sentenced prisoners to work. If it is not
the intention to do so, article 56(5) should be omitted entirely.

Article 57. Release of sentenced prisoners

Article 57 should be read with chapter IIT which provides for release generally and
article 22(5), which provides for links with welfare agencies. Article 57 spells out, in the
light of rules 87, 107 and 108 of the Nelson Mandela Rules, various additional steps
that need to be taken to facilitate the integration of sentenced prisoners into society so
that they can eventually lead a law-abiding and crime-free life.

The form that national legislation will take will depend also on the structure of the
national welfare system and the existing legation governing it. For example, the national

¥ UNODC, Roadmap for the Development of Prison-based Rehabilitation Programmes, Criminal Justice Handbook
Series (Vienna, 2017).
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legislature may want to specify in article 57(4) which agencies have specific functions,
such as related to the housing of ex-prisoners or other benefits to which they may be
cligible or entitled.

Chapter XI. Untried prisoners

Article 58. Additional protections

Article 58 is designed to deal with a widespread paradox. Although untried prisoners
are presumed to be innocent of any offence and their imprisonment is not as a punish-
ment, they are often treated more harshly than sentenced prisoners. Untried prisoners
therefore require the additional protections that article 58, following rules 111-120 of
the Nelson Mandela Rules, enacts. To this end, article 58(1) begins by emphasizing that
untried prisoners should not have fewer rights than other prisoners, while article 58(2)
emphasizes that the regime for untried prisoners should not be influenced by the possibil-
ity of their eventual conviction. In so doing, they reflect the purpose of imprisonment
for untried prisoners spelled out in article 1(3) of the Act, as well as rule 111 of the
Nelson Mandela Rules. The remaining provisions of article 58 all deal with areas in
which untried prisoners should be treated slightly differently from sentenced prisoners.

Article 58(3) is largely following rule 113 of the Nelson Mandela Rules and stipulates
that untried prisoners should be given a choice to be held in single cells. This goes beyond
the way such cells are otherwise allocated in terms of article 13.

Untried prisoners may receive food from outside prison, as set out in article 58(4), which
follows rule 114 of the Nelson Mandela Rules. However, that does not mean that the
Prison Service is not obliged to provide them with food, but it is an additional right.

Following rule 115 of the Nelson Mandela Rules, article 58(5), read with article 16,
allows untried prisoners to wear their own clothes. However, they can still rely on the
Prison Service to provide them with clothing.

In conformity with rule 116 of the Nelson Mandela Rules, article 58(6)(a) provides that
untried prisoners have a choice to work. If they do work, they have the protection
granted by article 24.

When it comes to health-care services, untried prisoners have a right to private medical
treatment, at their own expense, as set out in article 58(7), while retaining the overall

rights to health care that all prisoners have in terms of article 19. This mirrors rule 118
of the Nelson Mandela Rules.

Finally, while, in terms of article 44, all prisoners have a right to legal aid, article 58(8)
places additional duties on the Prison Director to facilitate the provision of legal advice
to untried prisoners, as the majority of them will be awaiting trial, if not currently being
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tried.® Article 58(8) which is largely reflecting rule 119 of the Nelson Mandela Rules,
can also be seen as a contribution to reducing the pretrial prison population in over-
crowded prison systems.'”!

Chapter Xll. General provisions

Article 59. Repeal of laws

It is necessary to repeal all existing legislation that conflicts with the Act.

Article 60. Title and commencement

Article 60 is purely formal. As noted in the introduction to this handbook, countries
have different ways of naming legislation and bringing it into force. Whether this legisla-
tion is to be called an Act, a Law or a Code will depend on local practice in respect of
the designation of primary legislation. National practice may also dictate that legislation
is to be preceded by an explanatory preamble or, more rarely, followed by an explanatory
postamble, which formally sets out the background to the legislation.

1% See also, Basic Principles on the Role of Lawyers (Eighth United Nations Congress on the Prevention of Crime
and the Treatment of Offenders, Havana, 27 August=7 September 1990: report prepared by the Secretariatr (United
Nations publication, Sales No. E91.IV.2), chap. I, sect. B.3, annex), principle 8.

" UNODC, Handbook on Strategies to Reduce Overcrowding in Prisons, Criminal Justice Handbook Series
(Vienna, 2013), p. 78.

97






7
(g

V.21-08355

Y UNODC

4/ United Nations Office on Drugs and Crime

Vienna International Centre, P.0. Box 500, 1400 Vienna, Austria
Tel.: (+43-1) 26060-0, Fax: (+43-1) 263-3389, www.unodc.org




	Incorporating the Nelson Mandela Rules into National Prison Legislation  A Model Prison Act and Related Commentary
	Acknowledgements
	Contents
	PART ONE.  INTRODUCTION
	Introduction
	1. Purpose
	2. Target group
	3. Characteristics of the Model Prison Act
	4. Scope of the Model Prison Act


	PART TWO. MODEL PRISON ACT  (based on the Nelson Mandela Rules)
	Contents
	Definitions
	Chapter I. Purpose, scope and principles
	Article 1. Purpose of imprisonment
	Article 2. Scope and application of this Act
	Article 3. General principles governing imprisonment

	Chapter II. Admission, classification and allocation
	Article 4. Admission
	Article 5. Post-admission medical procedures
	Article 6. Classification
	Article 7. Allocation
	Article 8. Separation of categories
	Article 9. Transfer

	Chapter III. Release
	Article 10. Release principles
	Article 11. Preparation for release
	Article 12. Release procedure

	Chapter IV. Material conditions
	Article 13. Accommodation
	Article 14. Facilities
	Article 15. Personal hygiene
	Article 16. Clothing and bedding
	Article 17. Nutrition
	Article 18. Oversight of material conditions

	Chapter V. Health care
	Article 19. Prisoners’ health care
	Article 20. Health-care service
	Article 21. Health-care professionals

	Chapter VI. Prison regime
	Article 22. Guiding principles
	Article 23. Education and vocational training
	Article 24. Work
	Article 25. Contact with the outside world
	Article 26. Religion
	Article 27. Exercise
	Article 28. Recreation and cultural activities
	Article 29. Young children

	Chapter VII. Safety, security and discipline
	Article 30. Guiding principles
	Article 31. Safety and security measures
	Article 32. Special safety and security measures
	Article 33. Separation
	Article 34. Discipline of prisoners
	Article 35. Disciplinary offences
	Article 36. Sanctions
	Article 37. Solitary confinement
	Article 38. Disciplinary procedure
	Article 39. Use of force
	Article 40. Instruments of restraint
	Article 41. Weapons
	Article 42. Searches

	Chapter VIII. Safeguards
	Article 43. Requests and complaints
	Article 44. Access to legal aid
	Article 45. Investigations
	Article 46. Death of a prisoner
	Article 47. Prison inspections
	Article 48. Filing system

	Chapter IX. Prison Service
	Article 49. Staffing complement
	Article 50. The Commissioner
	Article 51. Prison Director
	Article 52. Appointment
	Article 53. Training

	Chapter X. Sentenced prisoners
	Article 54. Guiding principles
	Article 55. Classification
	Article 56. Individualized sentencing planning
	Article 57. Release of sentenced prisoners

	Chapter XI. Untried prisoners
	Article 58. Additional protections

	Chapter XII. General provisions
	Article 59. Repeal of laws
	Article 60. Title and commencement


	PART THREE.  COMMENTARY
	Contents
	Definitions
	Chapter I. Purpose, scope and principles
	Article 1. Purpose of imprisonment
	Article 2. Scope and application of this Act
	Article 3. General principles governing imprisonment

	Chapter II. Admission, classification and allocation
	Article 4. Admission
	Article 5. Post-admission medical procedures
	Article 6. Classification
	Article 7. Allocation
	Article 8. Separation of categories
	Article 9. Transfer

	Chapter III. Release
	Article 10. Release principles
	Article 11. Preparation for release
	Article 12. Release procedure

	Chapter IV. Material conditions
	Article 13. Accommodation
	Article 14. Facilities
	Article 15. Personal hygiene
	Article 16. Clothing and bedding
	Article 17. Nutrition
	Article 18. Oversight of material conditions

	Chapter V. Health care
	Article 19. Prisoners’ health care
	Article 20. Health-care service
	Article 21. Health-care professionals

	Chapter VI. Prison regime
	Article 22. Guiding principles
	Article 23. Education and vocational training
	Article 24. Work
	Article 25. Contact with the outside world
	Article 26. Religion
	Article 27. Exercise
	Article 28. Recreation and cultural activities
	Article 29. Young children

	Chapter VII. Safety, security and discipline
	Article 30. Guiding principles
	Article 31. Safety and security measures
	Article 32. Special safety and security measures
	Article 33. Separation
	Article 34. Discipline of prisoners
	Article 35. Disciplinary offences
	Article 36. Sanctions
	Article 37. Solitary confinement
	Article 38. Disciplinary procedure
	Article 39. Use of force
	Article 40. Instruments of restraint
	Article 41. Weapons
	Article 42. Searches

	Chapter VIII. Safeguards
	Article 43. Requests and complaints
	Article 44. Access to legal aid
	Article 45. Investigations
	Article 46. Death of a prisoner
	Article 47. Prison inspections
	Article 48. Filing system

	Chapter IX. Prison Service
	Article 49. Staffing complement
	Article 50. The Commissioner
	Article 51. Prison Director
	Article 52. Appointment
	Article 53. Training

	Chapter X. Sentenced prisoners
	Article 54. Guiding principles
	Article 55. Classification
	Article 56. Individualized sentencing planning
	Article 57. Release of sentenced prisoners

	Chapter XI. Untried prisoners
	Article 58. Additional protections

	Chapter XII. General provisions
	Article 59. Repeal of laws
	Article 60. Title and commencement





