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ADJUDICATION OF COMPLEX
MONEY LAUNDERING CASES:
A DIAGNOSTIC REPORT

South Africa must demonstrate a sustained increase in the investigation and
prosecution of complex money laundering and asset recovery cases to at least
maintain its current “moderate effectiveness rating” for Financial Action Task
Force (FATF) Immediate Outcomes (I0)7 (Money Laundering Investigations
and Prosecutions). Ideally the country should strive to improve the rating to
“substantial effectiveness” in anticipation of the next FATF Mutual Evaluation
(onsite April 2027; plenary decision October 2027).

The country’s focus must now shift from initiating cases to increasing the
number of cases reaching plea stage and the number resulting in conviction

with the imposition of dissuasive sanctions.

Speaker, Mr Ismail Momoniat

ADJUDICATION OF COMPLEX MONEY LAUNDERING CASES: A DIAGNOSTIC REPORT
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OVERVIEW OF REPORT

ADJUDICATION OF COMPLEX MONEY LAUNDERING CASES IN SOUTH AFRICA: A DIAGNOSTIC REPORT

This Diagnostic Report, developed by the Democratic Governance and Rights Unit of the University
of Cape Town with the support of the World Bank and United Nations Office on Drugs and Crime’s
(UNODC) Stolen Asset Recovery Initiative (StAR), draws on empirical data, comparative international
experience, and the collective expertise of judges, prosecutors, investigators, academics, and
policymakers. The attendees at the first two symposia, at the Cape Sun and the Gordon’s Bay
Hotel respectively, consisted exclusively of members of the Judiciary, while the third symposium at
Mont Fleur included role players from across the criminal justice system. The attendees are listed
in Annex D. This Diagnostic Report was drafted by Hermione Cronje. The draft was disseminated
among participants and experts, and inputs, comments and proposals for amendments received
thereafter were given thorough consideration in finalising the report. DGRU and the StAR Initiative
acknowledge with gratitude the efforts of all those involved in this process.

This Report identifies the causes of delay and underperformance in the adjudication of complex
commercial crime, corruption, and money laundering cases, and sets out a comprehensive
programme of reform. It was developed to support South Africa’s response to the decision by
the Financial Action Task Force (FATF) to place the country on the list of jurisdictions subject to
increased monitoring (the FATF grey list) in February 2023, following a 2019 Mutual Evaluation
identifying critical deficiencies in the investigation, prosecution, and adjudication of serious money
laundering cases. The country was removed from the grey list on 24 October 2025 after completing
all 22 items in its action plan. However, a routine Mutual Evaluation is scheduled for 2027, and the
risk of re-listing remains real unless the systemic failures identified in this Report are addressed.

In September 2024 the DGRU of the University of Cape Town, with the support of the Foreign,
Commonwealth & Development Office of the United Kingdom convened an Anti-Money Laundering
Symposium for judicial officers. The symposium was attended by a number of High Court judges,
Regional Court presidents, and magistrates working in the SCCCs and members of the Special
Tribunal dealing with the cases referred by the Special Investigating Unit. The purpose of the
symposium was to highlight how money laundering investigations, prosecutions, convictions, and
sentences affect the evaluation of the Financial Action Task Force against its 40 recommendations
for dealing with money laundering globally. At the time South Africa had been included on the
FATF list of jurisdictions subject to increased monitoring (the FATF grey list).



Ismail Momoniat, the former Director General of the Treasury and lead on exiting South Africa from
the FATF grey list, pointed to South Africa’s inability to finalise money laundering investigations
and prosecutions and its failure to impose dissuasive sanctions for money laundering offences
(addressed under FATF Immediate Outcome (IO) 8) as the last remaining obstacles to the country’s
removal from the grey list. All participants expressed a keen interest in working towards a more
comprehensive intervention to address the adjudication of complex commercial crime, corruption,
money laundering, and asset recovery cases in the criminal justice system. Long delays, occasioned
by so-called Stalingrad tactics, and insufficient authority on the part of judicial officers to conduct
case management were identified as key issues that needed to be addressed.

The Gordon’s Bay Symposium

The second symposium held in Gordon's Bay, outside Cape Town, in September 2025 was again
organised by the DGRU (supported by the FCDO), this time in partnership with the StAR Initiative.
StAR contributed the international expertise of a retired judge of the High Court of England and
Wales and other expert anti-corruption and money-laundering specialists. The symposium was
focused on deepening the understanding of the participants of the nature and extent of delays in
the criminal justice system and to identify a set of interventions to address the challenges identified.

The DGRU team shared the results of a research project conducted at selected SCCCs. The results
of the study formed the evidence base for the analysis of the nature and extent of delays in the
system. The analysis confirmed the worsening performance of the courts and of prosecutors in the
system. It also dispelled the notion that a major contributing factor to the delays is the decision by
the prosecution to enrol in the SCCCs only serious and complex matters. The symposium resulted
in a draft publication entitled Adjudication of Complex Money Laundering, A Diagnostic Report (which
was later circulated for comment to symposium participants). The draft Report contained a detailed
analysis of the increase in reported incidents of commercial crime, yet a significant decline in the
finalisation of cases with a verdict, and the inordinate increase in the length of time to process
cases to conclusion.

The draft Diagnostic Report highlighted areas where the law clearly favoured the expeditious handling
of cases, yet presiding officers, particularly in Regional Courts, appeared reluctant to apply the law
robustly to advance the expeditious resolution of cases. A passive approach to case management,
despite fairly robust Norms and Standards that emphasise expeditious handling of cases, and a lack
of tools, such as appropriate sanctions for parties responsible for delays in criminal cases, pointed to
the need for legislative intervention to correct the current imbalances in the system. It was agreed
to take the key recommendations of the workshop to a smaller group of decision-makers in the
criminal justice system, including important stakeholders outside of the Judiciary, such as the police,
prosecution and the Department of Justice and those responsible for law reform to validate the
findings in the Diagnostic Report and to consider adopting the proposed recommendations.
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The Mont Fleur Symposium

Again, led by the DGRU, with the support of FCDO and in partnership with the StAR Initiative,
the third symposium took place in January 2026 at Mont Fleur in Stellenbosch. It was attended
by a representative of the Chief Justice, a head of court and chairperson of the Magistrates
Commission, the lead judge responsible for the review of the Criminal Procedure Act (CPA) under
the auspices of the Law Reform Commission and the Department of Justice and Constitutional
Development, Regional Court presidents, and judicial officers from the High Courts. In addition,
senior leadership from the National Prosecuting Authority (NPA) - including the Specialised
Commercial Crime Unit (SCCU), Investigating Directorate Against Corruption (IDAC), and Asset
Forfeiture Unit (AFU) - the Directorate of Priority Crime Investigation (DPCI) of the South African
Police Service (SAPS), and the Special Investigating Unit (SIU) attended the workshop.

Key Takeaways From Data

The analysis by Jean Redpath and Michael O’'Donovan reveals a system in structural decline:

m Convictionsinthe Specialised Commercial Crime Courts (SCCCs) have fallen from approximately
1,400 per year in 2005/6 to fewer than 403 in 2024/5, despite rising reported commercial
crime and increased prosecutor numbers.

= Prosecutor productivity has collapsed: from six convictions per prosecutor annually in 2019, to
1.6 in 2023, to fewer than one guilty verdict per SCCU prosecutor per year by 2025.

= The average SCCC case takes 14 months from enrolment to verdict, with only 30% concluded
within the nine-month target. Median duration has risen to 609-915 days, with some cases
unresolved after a decade.

» The typical SCCC case requires 16 appearances and an average of 25 postponements, one
in five cases exceeding 40 postponements. Each postponement extends case duration by an
average of 30 days. Modelling indicates rigorous case management could reduce time to verdict
by 70%.

»  Approximately 60% of SCCC cases fall below the R1 million threshold, with fraud constituting
the majority of primary charges, undermining the NPA’s claim that increasing complexity
accounts for declining throughput.

= The incentive structure distorts case selection: conviction rate is measured against verdicts
rather than all registered cases, encouraging prosecutors to avoid difficult cases. Conviction
rates appear high, but cases reaching verdict have collapsed. Nearly 30% end in withdrawal or
being struck from the roll.

= The decline reflects systemic erosion in the commercial-crime prosecution model - not
resource shortages or legislative inadequacy - including loss of prosecutorial-investigative
integration, deteriorating screening discipline, and reduction of specialisation to a venue rather
than an operating model.



Principal Findings of the Report

FATF Compliance and Money Laundering Prosecutions

South Africa has increased investigations and enrolments but has not demonstrated consistent
progression from enrolment through plea to verdict and sentence, nor deterrent sentencing in
serious cases. More than half of money laundering prosecutions involve self-laundering - the
system has not been effective against autonomous money laundering, third-party laundering,
or professional enablers and networks. Unless the system moves beyond self-laundering cases,
FATF will not rate it as substantially effective. A further structural weakness is the absence of a
common definition of serious and complex money laundering across agencies, with performance
indicators reported by FATF, Treasury, the NPA, and independent researchers remaining materially
inconsistent, reflecting a lack of interoperability between the ICMS, NPA, and SAPS datasets.

Specialist Anti-Corruption Court Architecture

The Report concludes that a wholly new specialist anti-corruption court is not presently required.
The Special Tribunal’s constitutional and jurisdictional status requires urgent legislative clarification,
as billions of rands in recovery orders are at risk of being set aside. The preferred foundation
for enhanced adjudication is the existing SCCC structure - strengthening its jurisdiction, case
management, specialist skills, and geographic footprint. The Ukrainian High Anti-Corruption Court
demonstrates that specialist courts deliver results only when accompanied by strong prosecutorial
capacity, rigorous selection, continuous hearing schedules, and robust procedural rules.

Causes of Delay in Criminal Proceedings

Systemic delay in complex matters is driven by the convergence of constitutional safeguards,
procedural remedies, and tactical opportunities available to parties in an adversarial system. The
following mechanisms are identified as primary contributors:

= High Court review applications interrupting ongoing Magistrates’ Court proceedings.

= The misapplication of Uniform Rule 53 to criminal proceedings; applications for a permanent
stay of prosecution; representations to the NDPP under section 179(5)(d).

Recusal applications lodged after adverse interlocutory rulings.

Misuse of requests for further particulars under section 87 of the CPA.

Repeated cycles of counsel withdrawal and appointment.

Medical-certificate-based postponement requests; and the delayed or ineffective deployment
of section 342A of the CPA.
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Summary of Key Recommendations

Money Laundering Case Management

m Adopt a uniform, cross-agency definition of serious and complex money laundering for
enrolment in specialist courts.

m Establish interoperability between the Integrated Case Management System (ICMS), NPA, and
SAPS datasets and monitor duration, finalisation rates, and causes of delay.

m Shift system Key Performance Indicators (KPIs) from conviction rate to case throughput (cases
finalised versus cases registered).

Court Architecture and the Special Tribunal

m Establish a technical working group (Ministry of Justice, SIU, NPA, Judiciary, Treasury) to resolve
the SIU Tribunal’s legal status through legislation or reaffirm it as a specialised administrative
tribunal.

= Retain and strengthen the SCCC as the institutional foundation for corruption and money
laundering adjudication.

= Invest in expert prosecutors, forensic accounting, financial-flows analysis, and digital-evidence
capacity before considering elevation to a High Court division.

Judicial Case Management

= Shift from party-driven to binding, judge-directed scheduling with continuous trial rolls and
mandatory trial-readiness certification before dates are allocated.

= Ensure continuity of the presiding officer and provide magistrates with statutory authority to
enforce preparation timelines, disclosure deadlines, and deny unwarranted postponements.

= Require prosecutors to present trial-planning information at enrolment.

Consequences for Delay

» Enforce section 342A sanctions, including personal cost orders in egregious cases and
mandatory reporting of persistent non-compliance to professional bodies.

m Regulate late-stage counsel withdrawals, requiring judicial approval in complex matters, and
ensure funding continuity for Legal Aid and privately funded trials before setting trial dates.
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Statutory Reform

» Amend sections 21(1)(b) and 22(1)(d) of the Superior Courts Act to prevent tactical interlocutory
reviews from interrupting criminal trials.

= Create Rule 53A for criminal-trial reviews (heard urgently without interrupting proceedings)
and repeal section 87 of the CPA, replacing it with mandatory pre-trial certification.

= Amend sections 317 and 318 of the Criminal Procedure Act so irregularities are preserved via
special entry and resolved on appeal after conviction.

= Grant Regional Court magistrates statutory authority to adjudicate permanent stay applications
and impose strict timelines on the NDPP representation process under section 179(5)(d).

Training, Transparency, and Technology

= Enhance judicial training in money laundering typologies and provide presiding officers with a
bench book covering relevant domestic and international case law.

= Institutionalise quarterly judicial performance audits and develop digital tools for case allocation,
roll continuity, and a national real-time case-tracking dashboard for Heads of Court.

= Institutionalise public performance reporting with disaggregated, transparent data to drive
accountability and reform.
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THE GORDON'’S BAY
SYMPOSIUM



FINANCIAL ACTION TASK FORCE

(FATF) COMPLIANCE, EFFECTIVENESS
AND GREY-LISTING

The 2019 FATF Mutual Evaluation assessed South Africa against the following dimensions:

Technical Compliance (do the laws Deficient in 20 of 40 Recommendations = legislative
meet the FATF standards?) reforms in 2022 raised compliance to 38 of 40
Effectiveness (are the laws Failed all 11 Immediate Outcomes (IOs)

implemented?)

As a result, South Africa was placed on the FATF grey list (February 2023). A major deficiency
identified was “the lack of sustained increases in serious and complex money laundering investigations
and prosecutions”, including case turnaround times and case-management capability.

Data availability was also identified as a key weakness: reliable case turnaround-time data for
complex money laundering and asset recovery matters was not readily available, and there appears
to be no culture of managing the system using empirical data.

Despite this, South Africa demonstrated measurable improvement to FATF in 2025:
Average new serious/complex money laundering (ML) investigations rose from 19 per month
(2022) to 36 per month (July - December 2024)
New money laundering prosecutions (cases initiated) more than doubled, from under 100 in
2022 to more than 200 in 2024
Serious/complex money laundering enrolments tripled, from under 40 in 2022 to nearly
130in 2024

On 24 October 2025, South Africa was removed from the grey list, having completed all 22 items
in its action plan. This means that South Africa is no longer subject to increased monitoring by
FATF but rather will be monitored in the ordinary course through periodic Mutual Evaluations.
South Africa is however due for its next routine Mutual Evaluation in 2027, where the focus
will be on effective implementation of the money laundering regime. Demonstrating sustained
improvement on results that led to the country’s removal from the grey list, remains critical.

More than half of money laundering cases involve self-laundering (NPA Annual Report 2024/5 ...)
Annual Report 2024/5 statistics reports 55 out of 99 cases instituted involve self-laundering), i.e.
where the perpetrator of the predicate offence launders their own proceeds. The money laundering
offence and the predicate crime are typically charged in the same case.

FINANCIAL ACTION TASK FORCE (FATF) COMPLIANCE, EFFECTIVENESS AND GREY-LISTING

PART 1: THE GORDON'S BAY SYMPOSIUM
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The system has not been effective against autonomous money laundering (i.e. cases in which the
specific crime from which the allegedly laundered proceeds originate, is not detailed in the charge),
third-party laundering (especially targeting organised crime leaders, who do not typically involve
themselves directly in the underlying criminal activity of the criminal organisation), or professional
enablers and networks (those who provide the services that make large-scale laundering possible).

Unless the system can move beyond self-laundering cases and consistently target autonomous
money laundering, and other third-party professional launderers, FATF will not rate the system as
“substantially effective”.

The NPA in its 2024/5 Annual Report breaks down the total number of “money laundering cases
instituted” into: “the number of self-laundering pleaded”, “the number of stand-alone pleaded’,
“the number of party third-party pleaded”, “professional enablers” and “the number of networks
pleaded”. Measuring and monitoring these categories separately should result in an increase in the
number of these cases getting to court.

Participants highlighted a need for judicial training in the various money laundering
typologies and other resources such as a bench book on money laundering that includes a
database of relevant domestic and international anti-money laundering case law.

No Shared National Definition of “Serious and Complex ML”

Treasury reported to FATF that, for the 2024 calendar year, the number of new enrolments for
serious and complex money laundering cases more than tripled from under 40 in 2022 to nearly
130 in 2024. However, the criteria used to identify “serious and complex money laundering” cases
is unclear.

SAPS requires all criminal complaints to be recorded in the national Case Administration System
(CAS). It does not appear to distinguish between standard money laundering and serious and
complex money laundering.

The DPCI (commonly known as the Hawks) is the specialised unit within the SAPS responsible for
investigating national priority offences, including serious commercial crimes and complex money
laundering cases with a monetary value of R500,000 or more. They maintain separate records of
complex investigations and cases referred to them. Other than the R500,000 monetary threshold,
the DPCl does not use a separate legal definition for “complex money laundering”. Instead, “complex
cases” in the DPCI mandate are described as “cases that require more time, specialised skills, and
effort than an average case to investigate and solve due to unusual legal or factual issues”.

The NPA in its Annual Report measures “corruption, complex tax and money laundering”. It does not
have a definition for complex money laundering and does not report statistics on this category of
cases. The IDAC, a specialist unit in the NPA that investigates and prosecutes serious, complex
and high-profile corruption cases, including money laundering, also has no specific definition of
serious and complex money laundering. The SCCU is a business unit in the NPA, mandated to
investigate and prosecute commercial crimes and organised commercial crimes, as well as money
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laundering. The SCCU works closely with the DPCI and is largely dependent on the DPCI for the
types of cases it deals with.

The SCCCs do not limit intake of cases to serious or complex money laundering, as enrolment of
cases is largely determined by SCCU prosecutors. The ICMS dataset records the relevant money
laundering section in the Prevention of Organised Crime Act (POCA) charged and from these
inferences can be drawn regarding self-laundering, autonomous money laundering and third-party
laundering.

Alignment among stakeholders regarding the data required for purposes of reporting to
FATF on money laundering enforcement and for purposes of effective monitoring of the use
of the money laundering provisions in the law, needs to be prioritised. A common definition
of complex money laundering cases to be enrolled in the SCCCs needs to be agreed by
all stakeholders.

Progressing Money Laundering Cases to Finality

Despite an increase in enrolments of serious and complex money laundering matters, the problem
of moving cases through the court system to finality remains a significant challenge.

At present, case duration remains a critical barrier. By the time a plea is entered, 18-36 months
have often elapsed. In the SCCCs, case length frequently exceeds 600 days. These delays are
driven by a combination of legal, procedural and operational shortcomings, discussed in more
detail later in this report. In addition, in complex money laundering cases:

m Multiple charges and accused persons per case present multiple opportunities for delay
prolonging case finalisation.

= Charging money laundering and the predicate crime in the same proceedings means the money
laundering charge becomes procedurally entangled with the delays in proving the predicate

offence(s).

= Delaying the money laundering case until the underlying predicate crime has been concluded,
despite contrary case law.

= Disclosure in money laundering trials is produced in waves rather than in consolidated form.

m The system treats complex money laundering cases like ordinary cases; complexity is not
accommodated structurally in the court process.
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The ICMS dataset recorded 187 money laundering charges closed (between 1 January 2024 and
May 2025: 42 in the District Courts and 145 in the Regional Courts, 35 involving self-laundering
and 152 involving third-party laundering).

OUTCOMES SENTENCES
Sentenced Imprisonment
Withdrawn Suspended wholly
Charge not put Fine option
Struck off
rucko Deferred fine
Warrant of arrest
Suspended partially
Not guilty
Discharged Correctional supervision
Merged Court fine
Accused deceased Cautioned
0 20 40 60 80 0 10 20 30

South Africa has shown it can increase investigations and enrolments, but it has not yet
demonstrated:

= Consistent progression from enrolment = plea = verdict = sanction.

» Deterrent sentencing in serious and complex money laundering matters.

The primary challenge is no longer capacity to enrol cases, it is the ability to move them to
finality. Unless underlying causes of money laundering cases collapsing are addressed, increases
in enrolments will not translate into deterrence, justice or effectiveness for FATF compliance
purposes.

Stakeholders need to assess the low finalisation rates of money laundering cases. Potential
structural accommodations may be needed to ensure improved finalisation rates of money
laundering charges.

Incentive Misalighment Across the Criminal Justice Chain

For money laundering cases specifically, the system rewards speed only in the initiation phase
(new investigations, new enrolments), mainly because these are the metrics that FATF monitored
as part of the grey list process. Incentives to prioritise case finalisation and effective outcomes,
are weak.

The result is predictable: It is easier and institutionally safer to enrol 10 new money laundering
matters than to finalise one complex one. Unless incentives flip to reward finality, not initiation,
case flow will not improve.



Basic performance indicators are currently not synchronised:

FATF reporting New ML prosecutions >200
Treasury/Action Plan reporting Serious/complex ML enrolments +130
NPA Annual Report Finalised ML prosecutions 36

ICMS Closed ML charges 264
Independent researchers Cases finalised with an outcome +188

This degree of variance demonstrates:

= Lack of a single national data standard.

= Lack of interoperability between ICMS, NPA internal reporting and DPCI operational reporting.
= No national definition of “serious/complex money laundering”.

Inconsistent performance and data collection standards make management, oversight and
planning difficult.

Barriers to accessing data exacerbates the problem. DGRU researchers seeking access to SCCCs
records of cases finalised report obstruction contrary to section 7 of the Magistrates’ Court
Act and contrary to binding legal precedent (City of Cape Town v SANRAL), creating a barrier to
transparency and reform.

The collection of data in the ICMS system is not trusted by users of the system. Users distrust data
integrity, inhibiting performance management.

= Consensus is needed among criminal justice stakeholders regarding the objectives of
the criminal justice system in addressing money laundering risks.

= Data collection requirements need to be defined to allow for improved monitoring,
management and planning.

= Interoperability between ICMS, NPA and SAPS data sets is urgently required. A single
consistent definition of “serious/complex money laundering” should be agreed and
enforced across the system.
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Recommendations:

= Enhanced judicial training in the various money laundering typologies is needed, together with
additional resources to support presiding officers, such as a bench book on money laundering
that includes a database of relevant domestic and international anti-money laundering cases.

= Alignment among stakeholders regarding the data required for purposes of reporting to FATF
on money laundering enforcement and for purposes of effective monitoring of the use of the
money laundering provisions in the law, needs to be prioritised. Acommon definition of complex
money laundering cases to be enrolled in the SCCCs needs to be agreed by all stakeholders.

m Stakeholders need to assess the low finalisation rates of money laundering cases. Develop
structural accommodations to improve finalisation rates of money laundering cases.

m  Greater consensus is needed among criminal justice stakeholders regarding the objectives of
the criminal justice system in addressing money laundering risks.

» Data collection requirements need to be defined to allow for improved monitoring, management
and planning.

= Interoperability between ICMS, NPA and SAPS datasets is urgently required. A single
consistent definition of “serious/complex money laundering” should be agreed and enforced
across the system.
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DOES SOUTH AFRICA NEED A

SPECIALIST ANTI-CORRUPTION
COURT?

This session explored whether South Africa should establish a specialist or dedicated anti-
corruption court to handle complex commercial crime, corruption and money laundering cases.

The session was chaired by Judge Margaret Victor, President of the Special Tribunal, established
by Presidential Proclamation issued in 2019 in terms of the Special Investigating Units and Special
Tribunals Act No. 74 of 1996, to adjudicate on civil matters initiated by the Special Investigation
Unit (SIU) to recover public funds lost to maladministration, corruption and fraud in the public
administration. The subject matter of SIU investigations is, in turn, determined by the President by
Proclamation in the Government Gazette.

Dan Mafora, an academic and author of the paper: Whose Constitutional Jurisdiction is it Anyway?,
considered the Special Tribunal as a potential candidate for conversion into a specialist court,
and Anthony Altbeker, an economist and author of numerous books, and in particular a paper
on the role of the effectiveness of the SCCC: A Model for Justice Delivery, explored whether the
SCCCs should be converted into a specialist commercial crimes, anti-corruption court and money
laundering courts.

Mafora examined the roll and functions of tribunals in our legal system generally and addressed
the specific features of the Special Tribunal. The considerations that informed the creation of the
Special Tribunal as a tribunal, rather than a court, should be considered before deciding to convert
the Tribunal into a full-blown anti-corruption court. Tribunals tend to:
Be creatures of statute or executive instruments, created for specialised adjudicative purposes
in specific regulatory domains.
Expand access to specialised, technically informed dispute resolution in areas of government
regulation.
Conduct hearings, determine rights and obligations, and issue decisions binding only the parties
to the dispute.
They do not operate with a system of stare decisis - tribunal decisions generally bind only the
parties, not other tribunals - and therefore do not develop binding precedent in the same way
the superior courts do.
Perform a more substantive internal review function than courts, applying less stringent “fair
trial” standards and focusing on revising administrative decisions rather than exercising inherent
judicial power.

DOES SOUTH AFRICA NEED A SPECIALIST ANTI-CORRUPTION COURT?
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Are more inquisitorial than adversarial, allowing for speedier resolution of disputes, simplified
procedures, and lower evidentiary burdens.

Exercise powers circumscribed by statute and do not possess inherent jurisdiction, meaning
that their remedial powers, including preservation or forfeiture, must always be grounded
in legislation.

Require judicial supervision for enforceability, because their authority is not final -
orders remain subject to review or appeal by a court and may require a court order before
becoming enforceable.

Presiding officers are notionally independent but do not ordinarily enjoy the constitutional
security of tenure afforded to judges.

Have no legislative independence from the administrative agency whose decisions they review,
which distinguishes them from courts that perform external review focused on legality, vires,
procedural fairness, rationality and constitutionality.

The Special Tribunal, in line with the Constitutional Court decision in Ledla Structural Development
(Pty) Ltd and Others v Special Investigating Unit (CCT 319/21) [2023] ZACC 8 (10 March 2023)
(Ledla Construction) (albeit with some criticism of the court’s reasoning):

Is created by presidential proclamation, not by an Act of Parliament or a court of a status similar
section 166(e) and accordingly does not exercise judicial authority under section 165 of the
Constitution.

Can be disestablished by presidential proclamation, meaning it lacks the permanence,
constitutional entrenchment and institutional protections needed to insulate it from executive
interference - an institutional vulnerability not unlike that which confronted the Scorpions
when political conditions changed.

Its jurisdiction is limited to civil matters arising from SIU investigations, which themselves
are limited to matters referred by the President — creating a caseload ultimately curated by
the executive.

Is staffed by personnel selected by the President, albeit largely from the ranks of the Judiciary,
and may include lay persons, contrary to the independence requirements for courts of
section 165(2) of the Constitution.

Has no assignment of constitutional jurisdiction under sections 170 or 172, therefore has no
constitutional power to review laws or conduct of the President or grant “just and equitable”
constitutional remedies.

Has no power under the Promotion of Administrative Justice Act (PAJA) to review administrative
action, but (controversially) may review procurement decisions under the principle of legality
and set aside unlawful contracts (as per the Constitutional Court decision in Ledla).

Does not possess inherent power to regulate its own process under section 173 of the
Constitution, rendering even its legality-review jurisdiction contestable.

Operates according to procedural rules promulgated by the President of the Court and, in
contrast to ordinary civil courts, adopts a more flexible and expeditious approach to legal
proceedings, more inquisitorial in nature than adversarial.

Has assumed authority to grant asset recovery orders (seizure and forfeiture), akin to the
asset recovery powers bestowed on the NPA under POCA, which it derives from Regulations
promulgated by the Minister of Justice, in the absence of clear statutory authority to do so.
Has no criminal jurisdiction, accordingly no authority to determine criminal cases, (as required
by the principle in De Lange v Smuts that criminal trials may only occur in an ordinary court in
terms of section 35 of the Constitution).



A tribunal may offer speed, specialisation and flexible internal review powers that allow for
rapid civil recovery. A court, by contrast, provides durability, constitutional protection, inherent
jurisdiction, development of precedent and full criminal competence - but will inevitably require
more complex procedure, stricter evidentiary rules and longer adjudication timelines. The choice
between a tribunal and a dedicated anti-corruption court should therefore be guided by the nature
of the powers required, the permanence desired, the caseload envisaged, and the constitutional
constraints governing criminal adjudication and institutional independence.

A specialist anti-corruption court would have to be:

m Created through national legislation as a section 166(e) court.

= Permanent and institutionally independent.

m Staffed by JSC-appointed (Judicial Service Commission) judges with security of tenure.

= Granted full judicial authority, including criminal and civil jurisdiction over corruption and
money-laundering cases, the power to grant just and equitable remedies.

= Granted case in-take decision-making independent of executive control.

The current legal uncertainty surrounding the status of the Special Tribunal affects the efficiency,
accountability and certainty of the civil recovery proceedings it currently undertakes. Litigants
increasingly strategically choose to lodge constitutional or jurisdictional challenges to delay
recovery, reducing the deterrent effect of the SIU process.

Civil recovery orders are vulnerable to invalidation on the grounds that the Tribunal exceeds its
statutory authority when granting them. On the basis that such orders are a nullity, billions of rand
in asset-recovery orders, (including billions of rands under preservation or restraint proceedings
linked to COVID-19 procurement and other SIU matters) are at risk of being set aside. The lack of
clarity regarding its status as a court, makes judges less inclined to make themselves available for
duty at the Tribunal.

Recommendations:

A technical working group between the Ministry of Justice, SIU, NPA, Judiciary and Treasury

should determine whether to either:

1. Formally recognise the Tribunal as a court (via legislation), or

2. Re-affirm the Tribunal’s position as a specialised civil forum with strictly and clearly
defined remedial and procedural competence.

Either pathway must eliminate ambiguity.

In the short term, unless the Tribunal’s status is clarified in the law, South Africa will continue
to face delays caused by predictable jurisdictional challenges, and the risk of high-value
preservation and recovery orders being overturned, further undermining the credibility of
the justice system.
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Can the SCCC Serve as South Africa’s Special
Anti-Corruption Court?

- Anthony Altbeker

The Specialised Commercial Crimes Unit (SCCU) is a division within the NPA that focuses on the
prosecution of complex commercial crimes, including fraud, corruption, money laundering, insider
trading, tax offenses, and other white-collar crimes. The SCCU works closely with the Commercial
Crimes Component of the DPCI. The SCCU was established to address the growing complexity and
sophistication of commercial crimes, which often requires specialised knowledge and expertise to
prosecute effectively.

The first SCCC was set up in 1999 with a mandate to hear commercial crimes cases, Companies
Act contraventions, counterfeiting cases, and complex fraud. It was a dedicated, rather than a
specialist, court. Its statutory jurisdiction is no different from any other Regional Court, and it
has no special rules or procedures, other than an “arrangement” that it would only hear matters
referred to it by the SCCU.

In its early years, the SCCCs closed on average 9 cases per month per magistrate. While this was
not much more than Regional Courts in general, the fact that it processed more complex cases,
suggested its performance was better. Although, then it processed many more guilty pleas than it
appears to do now.

What made the SCCCs special, was much less the availability of a dedicated court, and much
more the close integration of the investigators of the commercial branch of the SAPS and the
SCCU prosecutors of the NPA, prior to enrolment. The police and prosecutors were in fact
co-located and followed standard operating procedures that governed the process from reporting
a case to its closure. Business Against Crime, a non-governmental organisation funded by business,
provided additional resources, such as the services of a retired police general who vetted cases
prior to enrolment and deepened the pool of skills available to investigators and prosecutors.

The collapse in SCCC performance is structural and rooted in the erosion of the original
design principles that once underpinned successful performance.

The potential benefits and disadvantages of a specialist court need to be weighed up.

A specialist court has various potential benefits, including:

= Reducing backlogs in the general courts and resolve a specific class of cases faster.

= Promoting specialisation of personnel.

= By funnelling all cases of a particular type into one pipeline, the speedier development of the
law in that area can be “hot-housed”, such as in the case of complex money laundering.

= Greater consistency in judicial decision-making.
Permitting the adoption of different rules, making the rules clearer and enforcing them more
consistently.

= Allowing for uniform approaches to delaying tactics.



Increasing the development of uniform precedents and standardisation of processes.
Demonstrating at least a symbolic commitment to dealing with the issue of corruption.
Restoring public confidence by providing visible effective resolution of a category of cases that
can otherwise greatly undermine public trust in the criminal justice system.

Potential disadvantages include:

The court becoming a drain on resources if it is under-utilised (i.e. not enough cases per
year to justify a dedicated court, wasting valuable court resources in a system chronically
under-resourced).

Prosecutors and investigators get too cosy and lose their capacity for independent decision-
making, and on the part of the judicial officers, repeated interaction with the same litigant
groups may lead to subconscious alighment with institutional actors.

Even if the risk of subconscious alignment is not real, it provides litigants with yet another stick
with which to bash the system, along with inevitable complaints of political interference and
selective prosecution.

Putting all eggs in one basket, increasing the likelihood of targeted intimidation or corruption,
or institutional capture of the court, neutralising the court.

Increasing complexity and uncertainty about jurisdiction.

m Specialisation weakening the High Court’s role and reducing development of general legal

principles or undermining generalist courts.

In the absence of an adequate budget, infrastructure, ICT, and skilled personnel available to
sustain the court, the court not functioning optimally.

Litigants forum-shopping, strategically choosing between courts to manipulate outcomes or
delay justice.

On balance, Altbeker was not persuaded that a truly specialist court is required, although
the integration of investigation and prosecution is necessary.

Proponents of elevating the SCCC argue that it is the most realistic institutional foundation for a
dedicated anti-corruption court because it already exists in the ordinary court hierarchy, is established
by statute, operates within the High Court system, and is staffed by career judicial officers rather than
executive appointees.

Unlike the Special Tribunal, the SCCCs enjoy the constitutional safeguards of independence, and
already enjoy jurisdiction to take on high-level corruption and money-laundering cases.

Recommendations:

Reform through the SCCC is a pragmatic strategy: rather than creating an entirely new court,
expand and strengthen the SCCC's jurisdiction, case management structures, specialist skill
pool, and geographic footprint to handle serious corruption, money-laundering, racketeering,
and asset-recovery matters.
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Simply “rebranding” the SCCC as an anti-corruption court will not resolve the deeper
constraints identified: the core scarcity in South Africa’s corruption response is not court
time but investigative and prosecutorial capacity, forensic skills, and institutional coherence
across the criminal-justice chain.

= Invest in expert prosecutors, forensic accounting skills, financial-flows analysis capability,
digital-evidence management capacity, and improved and independent case management,
or the SCCCs risk becoming a bottleneck rather than a solution, overwhelmed by systemic
weaknesses elsewhere.

= Once the pipeline of cases has been addressed, explore elevating an SCCC-like court to
the status of a High Court division with inherent jurisdiction, full remedial powers, integrity
vetting and security of tenure for judges, or it will remain limited in its ability to deter complex
corruption, deliver predictable jurisprudence, and withstand frivolous litigation designed to
delay trials.

The debate turns on whether enhancement of the existing SCCC model is enough, or whether
a wholly new High-Court-level anti-corruption court is required. The election should be
informed by empirical data on the volume of complex corruption and money laundering
cases on the court rolls awaiting adjudication makes it difficult to predict outcomes.

Comparative Reflections - The Example of the Ukrainian
High Anti-Corruption Court (HACC)

- Sir Anthony Hooper and Vitali Kasko

Ukraine's anti-corruption reforms were designed to address exactly the types of challenges faced
in South Africa: systemic corruption, capture of state institutions by a small group of oligarchs
commanding state power, compromised criminal justice institutions with low levels of public
confidence in the system, prolonged criminal trials, low conviction rates, and ineffective sentences
on conviction in complex corruption and money laundering cases.

The HACC was set up in 2018 as a two chamber court (trial and appeal) dedicated exclusively to
dealing with high level corruption cases, located in the capital, Kiyv. The introduction of the court
preceded the establishment of the National Anti-Corruption Bureau (NABU) and the Specialist
Anti-Corruption Prosecutors Office (SAPO) who work together to process cases. The NABU'’s
exclusive jurisdiction to investigate high level corruption is defined in the law with reference to
both a monetary threshold and by the level of public servant involved. By the time the court was
established the volume of cases processed by the NABU and SAPO had reached a critical mass,
justifying the investment in the establishment of the specialist court.

A key feature of the set up was the creation of independent and external selection procedures
to ensure the integrity and professional ethics of judges selected to both chambers of the court.
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All candidates for appointment in respect of whom the selection panel had a reasonable doubt
regarding the ethics or professionalism were excluded from consideration for appointment. Security
of judges and the court precinct is considered a priority, with each judge provided with a personal
bodyguard/driver. However, cyberattacks on judges has become a bigger concern for judges of the
HACC than personal security.

The three most visible achievements of the creation and functioning of the HACC:

1. Cases move much faster through the system.

2. The public began to see the high level corrupt being held to account with appropriate
sanctions (not only from the previous administration but also sitting executive level
accused persons were indicted).

3. There has been no serious or credible allegation of corruption among the HACC judges
since the court’s inception.

Lessons learned: The HACC needs a much more efficient mechanism of adjudication - the
court sits in 3-panel judges and struggles to enforce continuous hearing of cases from
commencement to conclusion, which still accounts for unacceptable delays; the court
needs the authority to create its own rules and in particular strong procedural rules for case
management, as the rules remain archaic and permit Stalingrad tactics (the systemic delays
in the general courts are carried over into the specialist court); and in the light of recent
corruption scandals involving the President of the highest level appeal court, the need to
ensure integrity testing at all levels of the appeal process is critical.
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A LOOK AT THE DATA: CHALLENGES

IN EXISTING PRACTICE

ADJUDICATION OF COMPLEX MONEY LAUNDERING CASES IN SOUTH AFRICA: A DIAGNOSTIC REPORT

N
!

Jean Redpath conducted a detailed examination of long-range NPA annual-report data, ICMS
data and DPCI referral patterns. Michael O’Donovan conducted a survey of data collected by the
DGRU from SCCCs looking at closed cases in the last 18 months, recording their characteristics
and outcomes end sentence after outcomes.

The decline in commercial-crime and corruption prosecutions is structural, long-term
and worsening.

The number of SCCU/SCCC convictions has fallen precipitously over the past decade - from
approximately 1,400 convictions per year at peak in 2005/6 to fewer than 403 per yearin 2024/5,
even as the number of reported commercial crimes has risen. This is also despite an increase in
the number of courts and prosecutors assigned to commercial crime matters.

The performance crisis is not due to resource shortages or external shocks, or a lack of
robust legislation enabling the prosecution and sanctioning of economic crime, corruption
and money laundering, but rather reflects a systemic erosion in how the commercial-crime
prosecution model is designed and managed.

The system, characterised by strict case-screening, co-located investigation-prosecution teams,
continuous trial rolls and stable specialist staffing, has been progressively diluted. This erosion
has been compounded by a performance metric that rewards conviction rate rather than case
throughput, incentivising prosecutors to avoid high-risk corruption cases and focus instead on
lower-risk fraud matters.

The result is a criminal justice system that enrols too few corruption matters, finalises too few
serious and complex cases, and delivers sanctions and asset-recovery outcomes too weak to
meaningfully deter economic crime, corruption and money laundering. Without structural redesign
of case intake, case-flow management, performance metrics and accountability mechanisms that
focus on throughput and the duration of trials, new resources and expanded specialisation will not
restore performance.



A more detailed analysis reveals the following:

= Redpath’s long-view data shows that, if South Africa merely maintained the 1999 throughput
rate (about 7% of reported commercial crime cases ending in conviction), current volumes of
commercial crime should produce close to 9,000 convictions annually; instead we are seeing
something closer to 1,400 fraud and 336 corruption convictions across all courts, suggesting a
steep decline in system-wide throughput.

= Productivity per prosecutor has collapsed. In 2019, approximately 6 convictions per prosecutor
was achieved, while in 2023 only 1.6 convictions per prosecutor was achieved.

= Focusing on conviction rates rather than throughput conceals the real issue - high attrition
rates and chronic delay. Verdict-level acquittals are low (around 6%), which yields conviction
rates in line with the NPA’s 90-plus percent target, allowing it to claim that high conviction
rates prove the SCCUs and SCCCs are effective. But this hides a much more important fact:
nearly 30% of cases end in withdrawal/struck off, and many more never make it into the SCCC
system at all. Most cases are closed not by verdict but because warrants of arrest are issued for
absconding accused persons and never executed.

= The incentive structure prioritises conviction rate over case throughput - rewarding risk
avoidance rather than performance. Conviction rate is measured as convictions divided by
verdicts, rather than convictions divided by all cases received or registered. Focusing on
conviction rate as the primary KPI unintentionally encourages prosecutors to avoid “difficult”
cases because the risk of acquittal threatens reported performance. This produces perverse
incentives: select “safe” cases rather than important ones, withdraw or delay matters that are
not docket-perfect, and treat high-value, politically sensitive or complex corruption cases as
organisational liabilities. The results are that: acquittals are rare, conviction rates are high,
but the number of cases reaching verdict has collapsed, masking the underlying decline in
overall performance.

m  Case complexity does not explain the collapse in throughput.
The available datasets indicate that only about one-fifth of SCCCs matters meet a very basic
complexity threshold. Fraud (rather than corruption, POCA or money-laundering charges)
constitutes the majority of primary charges, and roughly 60% of cases fall below the R1 million
threshold in value. Complexity is therefore not the causal factor behind declining throughput.
Across the long-term dataset, the sharp decline in SCCU/SCCC convictions does not
correlate with an increase in case complexity. On the contrary, case-mix analysis shows that
fraud dominates, while Prevention and Combatting of Corrupt Activities Act (PRECCA)/POCA
charges make up only about 20% of main charges. In addition, approximately 60% of cases fall
below the R1 million threshold in value, indicating that complexity and high-value corruption
cannot explain the collapse in throughput.

= The turning point in performance instead aligns with the weakening of key design features:
© The loss of prosecutorial-investigative integration has critically weakened the system.
Historically, the SCCC model functioned more effectively when prosecutors were embedded
with and directly involved in investigation teams, ensuring readiness at enrolment and
continuity during trial. The separation of the investigative and prosecutorial environment
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following institutional restructuring has resulted in premature enrolment of incomplete
cases, insufficient trial preparation, and a lack of shared accountability for case progression.

© Screening discipline has deteriorated, and forum shopping increased. In the past cases were
not enrolled unless complete and trial ready. Over time this discipline was diluted, resulting
in premature enrolment, an accumulation of weak or incomplete matters, and courts being
used for ongoing investigation management rather than adjudication. This single shift has
played a major role in converting manageable dockets into long-running, collapsing cases.

© Specialisation has been reduced to a venue, rather than an operating model. The
presence of dedicated commercial-crime courts has not been accompanied by a protected
cadre of specialist investigators, prosecutors, or magistrates. As a result, the advantages
of specialisation have been lost, while the rest of the justice system has retreated from
commercial-crime casework under the assumption that SCCCs will carry the burden -
an expectation these courts are structurally unable to meet.

n Delay has become system-constructed, not complexity-driven. The median duration of
SCCC matters has risen to between 609 and 915 days, (a median case duration of more than
three years, with some cases remaining unresolved for over a decade), with an average of
25 postponements and one-in-five matters experiencing more than 40 postponements. The
majority of postponements are not related to continuation of trial, but to administrative and
preparation failures including incomplete investigations, absent witnesses or unavailability of
participants. The longer a matter remains on the roll, the more likely it is to end in withdrawal,
warrant of arrest, or being struck from the roll.

»  Even successful cases fail to generate meaningful deterrence. For the small proportion of cases
that reach conviction:
o Direct imprisonment is relatively rare for fraud and commercial-crime offenders.
o Financial penalties and confiscation orders represent a small fraction of the value of the
underlying offences.
o Asset-recovery outcomes are negligible relative to the national scale of commercial crime.

The resulting deterrent effect is limited, failing to disrupt criminal markets or send a clear social
signal that commercial crime, corruption and money laundering attract serious consequences.

Recommendations:

= Interventions must focus on system design, not institutional expansion, building systemic
capability.

= Regardless of the approach to a specialist anti-corruption court adopted, ensure the
institutionalisation of pre-trial readiness certification by all role players, with the enforcement
of strict timelines for the resolution of pre-trial motions by presiding officers. Only allow
enrolment of cases in the SCCC or special/dedicated court that have been certified trial ready
at District Court level (or at intake in the Regional Court).

»  Agree with stakeholders case-admission criteria or a clear definition of serious and/or complex
commercial crime, corruption and money laundering cases to be enrolled in the specialist/
dedicated court (if not already clearly specified in statutory jurisdiction) and ensure robust
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judicial enforcement of allocations of only qualifying cases. While prosecutors select the
appropriate forum in which to try a case, subject to jurisdictional requirements being met,
reaffirm the principles in the Travers judgment that it is for the Judiciary to allocate cases, not
for prosecutors to forum shop.

Reinforce through training the importance of presiding officers assuming assertive control over
case progress, holding prosecutors, and defence counsel accountable for expeditious and fair
trial management. Case duration must be actively monitored and managed. Time discipline
and postponement limits must be enforceable rather than advisory. The sanctions for delay in
section 342A(5) of the CPA must be brought into operation.

Consider developments of digital applications to assist with case allocation and tracking and
continuous roll scheduling. The challenge of meeting court utilisation standards, in the absence
of sufficient qualifying cases enrolled, must be resolved at case-flow management meetings.

Case throughput (cases finalised versus cases received) must replace conviction rate as the
primary KPI across the system.

Integrated, joint investigation-prosecution teams must be restored for economic and
corruption crime and stronger coordination between the Judiciary, NPA, and SAPS to ensure
continuous case tracking and management.

Commercial-crime capability must be embedded across all court levels rather than only in
isolated in SCCCs. Strengthen the skills and experience of judicial officers and staff (address the
challenge of retaining personnel).

Sentencing and asset-recovery practices must be strengthened to ensure real deterrence.
Training in these areas must be prioritised.

Transparency of performance data is essential to drive accountability and reform momentum.
The lack of disaggregated and publicly accessible data makes it difficult to track performance
improvements across institutions. The lack of trust by participants in the data produced by the
ICMS system remains low, yet it remains the only available source of data on case-flow. Its use
to inform management decision and continued improvement should be prioritised.
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CAUSES OF DELAY IN CRIMINAL

PROCEEDINGS

ADJUDICATION OF COMPLEX MONEY LAUNDERING CASES IN SOUTH AFRICA: A DIAGNOSTIC REPORT

w
!

The constitutional promise of a fair trial does not consist solely in a verdict that is rational, impartial and
procedurally sound, it also requires that the adjudicative process be conducted without unreasonable
delay, because delay itself can impair fairness. Delays in the finalisation of serious criminal matters,
particularly those involving, complex commercial crime, corruption and money laundering, is perceived
as a significant threat to the integrity of the South African criminal-justice system.

This diagnostic discussion below is drawn from several sessions at the Symposium, including the
presentations by Mathilda Twomey, former Chief Justice of the Seychelles and Academic Director
of the Judicial Institute for Africa, Sir Anthony Hooper, Retired Lord Justice of Appeal of the Court
of Appeal of England and Wales, Vincent Saldanha, Judge of the Western Cape High Court, Jacoba
(Jakkie) Wessels, Regional Court President, Limpopo, and Mbekezeli Benjamin, a legal researcher
at Judges Matters, and from the contributions of all Symposium participants.

While delays can arise from legitimate procedural safeguards and unavoidable circumstances,
prolonged interruptions have become systemic and predictable rather than extraordinary
and exceptional.

The interaction between the following procedural pathways routinely produce delay:
Constitutional safeguards designed to ensure fairness.
Procedural provisions intended to provide remedies for irregularities.
Tactical opportunities available to parties operating in an adversarial system.

The convergence of these forces has led to a situation in which delay is not an abnormal event,
but rather a dominant feature of the processing of serious criminal matters. Blame for this state
of affairs is often feebly described as “Stalingrad tactics”, all while the public perceives the justice
system as incapable of holding powerful or sophisticated offenders accountable.

Review applications are a legitimate constitutional safeguard to correct irregularities and ensure
fairness. However, review applications to the High Court that suspend criminal trials in the
Magistrates’ Courts have become a significant cause of systemic delay. High Court applications
are often framed as “reviews of evidentiary or procedural rulings” but amount to no more than
disagreement with the magistrate’s decision, and are brought primarily to stall the trial, change the
presiding officer, or build leverage for later proceedings.



Background

From the early 20th century, superior courts developed a narrow supervisory review over lower
courts, separate from appeal. In Johannesburg Consolidated Investment Co v Johannesburg Town
Council 1903 TS 111, Innes CJ described review as the process by which, apart from appeal,
superior courts correct grave irregularities or illegalities in lower courts’ proceedings. Reviews
ought to focus on the regularity and validity of the proceedings, not the correctness of the
decision on the merits.

In S v Wahlhaus and Others 1959 (3) SA 113 (A), the then Appellate Division held that superior
courts should not intervene in unterminated criminal proceedings in lower courts except in rare
cases where grave injustice would otherwise result, or where justice cannot be attained by any
other means. Mere prejudice of “having to stand trial” or an ordinary wrong decision does not
justify intervention mid-trial.

This cautious approach was reaffirmed in numerous subsequent cases. In Magistrate, Stutterheim v
Mashiya 2003 (2) SACR 106 (SCA), Cameron JA stressed that certain processes (bail in that instance)
must be dealt with urgently and finally in the trial court, with appeals as the correction mechanism,
and warned against superior-court orders that undermine the independence and institutional
dignity of the magistracy.

Statutory Framework: Sections 21-22 Superior Courts Act and

Related Provisions

The High Court’s review powers over lower courts are now contained in sections 21(1)(b) and 22

of the Superior Courts Act 10 of 2013, which authorise High Courts to review Magistrates’ Courts

on four grounds:

1. Absence of jurisdiction.

2 Bias, interest in the cause, malice, or corruption by the presiding officer.

3. Gross irregularity in the proceedings.

4 Admission of inadmissible or incompetent evidence, or rejection of admissible or
competent evidence.

Because section 309 of the CPA only permits an appeal “by any person convicted” in a lower court,
the statutory design is that ordinary procedural or evidentiary “errors” are corrected on appeal
after conviction, not during the trial. Allowing interlocutory “reviews” of mere wrong decisions
effectively creates an appeal where the legislature has said no appeal lies during the trial.

Proceedings of superior courts are not reviewable by courts higherup in the hierarchy. In Gentiruco
AG (1972) the Appeal Court noted that “the only remedy of an unsuccessful litigant is an appeal’”.
HJ Erasmus?, a former High Court judge, in an academic article, concluded that the review
power is no more than “an historical relic” and the fact that the absence of powers of review of
the proceedings of superior courts has not been experienced as a lacuna or deficiency, suggest
that courts have been able to deal adequately with the grievances of unsuccessful litigants by
way of appeal.

1 HJ Erasmus, “Judicial Review of Inferior Court Proceedings - or, the Ghost of Prerogative Writs in South
African Law’, TSAR 2015, accessed at https:/scholar.sun.ac.za/server/api/core/bitstreams/4e786dcc-879 3-
4d71-b72a-df58ceae7b42/content
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In the context of reviews from criminal trials in the High Court, section 317 of the CPA
provides a mechanism to preserve complaints of irregularity for later appellate scrutiny
without stopping trials. The section 318(1) special entry mechanism allows for a reviewable
irregularity to be entered on the record and to form part of an appeal against conviction.

Impact of the Constitution and the Bill of Rights

The advent of the Constitution and the inclusion of fair-trial rights in the Bill of Rights did not
alter the Walhaus rule. In Key v Attorney-General, Cape Provincial Division and Another 1996 (4)
SA 187 (CC), Kriegler J stressed that criminal courts must ensure substantive fairness in line with
the Bill of Rights, but that fairness is a fact-specific judgment best made by the trial court, further
discouraging interruption of criminal trials by appeals to superior courts.

However, section 170 of the Constitution confirms that courts lower than the High Court may not
rule on the constitutionality of legislation or any conduct of the President. Section 173 entrenches
the inherent power of the Constitutional Court, SCA and High Courts to protect and regulate
their own process, and to develop the common law in the interests of justice - entrenching the
supervisory power over lower-court proceedings. In light of these provisions, a practise of using
section 22 to interrupt criminal trials in Magistrates’ Court in order to pursue review proceedings in
the High Court for no more compelling reason than that the Magistrates’ Court is not empowered
to apply the provisions of the Bill of Rights. This ambivalence has been exploited to achieve delay.

Despite the superior courts repeatedly affirming the principle in Walhaus rule, that criminal cases
must run to completion before appellate intervention, the High Court’s supervisory jurisdiction
continues to be used tactically to pause criminal trials, as the following recent examples illustrate:

m Motikeng v Regional Magistrate, Beaufort West (2022) reaffirmed the rule that interlocutory
complaints, including disputes about the admissibility of evidence or timing of trials-within-
trials, are not grounds for interrupting criminal trials. The applicant attempted to review
mid-trial evidentiary rulings admitting search-and-seizure evidence, arguing that failure to
halt the trial to determine admissibility violated fair-trial rights. The High Court dismissed the
review, holding that: the complaint was about correctness of the ruling, not irregularity of the
proceedings; any adverse effect could be cured on appeal after conviction; interrupting the
trial would fragment proceedings and undermine the magistrate’s authority.

m Anyanwu v Acting Regional Court Magistrate and Another (REV168/2024) [2025] ZALMPPHC
180 (3 October 2025) - the accused sought to review the magistrate’s ruling admitting
evidence obtained under an allegedly unlawful search warrant, after the State had closed its
case. The High Court reiterated the general principle that courts should not readily intervene
in incomplete proceedings; intervention is permissible only where a gross irregularity would
cause grave injustice or where justice cannot otherwise be attained. The mere fact that the
magistrate may have erred in not holding a full trial-within-a-trial or in preferring the State’s
version did not meet this threshold; admissibility disputes must ordinarily be decided by the
trial court, subject to appeal.



m Reggio and Another v Regional Magistrate, Bellville Specialised Commercial Crimes Court
(Mrs Sonnenberg) and Others (18554/2023) [2025] ZAWCHC 50 (14 February 2025) - the
accused asked the High Court to review and set aside the magistrate’s refusal of a further
postponement under section 342A(3)(c) CPA. The Court held that the magistrate had followed
the correct procedure, properly weighed the section 342A(2) factors, and was entitled to refuse
further delay. No gross irregularity was shown; the proper remedy, if convicted, would be
appeal, not mid-trial review.

The result remains: reviews tend to displace the trial from the court roll, suspends the presentation
of evidence, and fragments the adjudication process. The trial is paused while the record is prepared
for the reviewing court, often without the knowledge of the magistrate presiding over the trial.
The outcome of the review, whether successful or not, is frequently subjected to further appeals.
In the meantime, witnesses relocate, become unavailable, or cannot recall events with precision;
legal representatives change; or the matter is transferred to a new magistrate or judge, restarting
the trial.

In theory, courts may decline to entertain premature review applications on the basis
that appellate interference should be deferred until final judgment. In practice, ongoing
proceedings are frequently stayed to allow review litigation to run its course. This dynamic
creates a procedural incentive: an accused (or defence team) who is struggling to contest the
merits may benefit from shifting the litigation terrain away from the trial and into collateral
disputes. The review becomes not merely a corrective mechanism, but a mechanism of
delay, and delay itself becomes a litigation strategy.

Recommendations:

® Amend s21 of the Superior Courts Act by deleting section 21(1)(b). A Division has jurisdiction
over all persons residing or being in, and in relation to all causes arising and all offences triable
within, its area of jurisdiction and all other matters of which it may according to law take
cognisance, and has the power...

(a)

(b)  to review the proceedings of all such courts;

© Amend section 22(1)(d) of the Superior Courts Act which permits the High Court to review
Magistrates’ Court proceedings on the basis of “the admission of inadmissible or incompetent
evidence or the rejection of admissible or competent evidence”.

o Although originally justified to correct miscarriages of justice, case law demonstrates that
this provision has become one of the main drivers of in-media-res review litigation designed
to interrupt ongoing criminal trials rather than to correct genuine irregularities. Instead
of allowing alleged evidentiary errors to be tested after conviction on appeal, accused
persons now routinely invoke s 22(1)(d) as a tactical mechanism to pause trials, fragment
proceedings, and secure the recusal of presiding officers.
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Uniform Rule 53 and Criminal Proceedings Reviews

Uniform Rule 53, in its current form, applies broadly to reviews of decisions of “any inferior
court and any tribunal, board or officer performing quasi-judicial or administrative functions”. Its
structure - requiring full record preparation, sequential affidavits, and ordinary civil application
time frames, and most importantly, citation of the magistrate as a party to the proceedings - was
designed for civil administrative-law reviews, not for live criminal trials. The rule has become
a major mechanism for fragmenting and delaying criminal proceedings, particularly in complex
corruption and commercial-crime cases.

Accused persons routinely invoke Rule 53 to obtain a stay of trial while compiling a full review
record, even when their complaint concerns nothing more than a routine evidentiary or procedural
ruling. The resulting delays are inconsistent with Supreme Court of Appeal and Constitutional
Court authority:

m  Key v Attorney-General, Cape Provincial Division 1996 (4) SA 187 (CC) - evidentiary rulings should
be resolved in the criminal trial, not by collateral civil litigation.

m Thint (Pty) Ltd v NDPP; Zuma v NDPP 2009 (1) SA 1 (CC) - Langa ACJ cautioned courts must
ordinarily disallow collateral interlocutory litigation that delays the commencement or
continuation of criminal trials. Save in truly exceptional cases, such challenges must be left for
the trial court, to avoid piecemeal litigation and delay.

m  Reggio v Regional Magistrate, Bellville [2025] ZAWCHC 50 and Anyanwu v Acting Regional Court
Magistrate [2025] ZALMPPHC 180 - High Court intervention mid-trial is permissible only in
rare cases of grave injustice, not simply because a ruling is disputed.

m Motikeng v Regional Magistrate, Beaufort West [2024] - confirmed that piecemeal reviews
undermine the independence of the magistracy and encourage tactical abuse of procedure.

Because Uniform Rule 53 expressly references “inferior courts”, Magistrates’ Courts continue
to be treated as though ordinary administrative-law review procedures apply to their ongoing
criminal cases, despite the constitutional and statutory imperative that criminal proceedings
must run to completion and that appeal (not interlocutory review) ought to be the primary
corrective mechanism.

Recommendations:

» Delete references to court proceedings and magistrates in Rule 53, restoring its proper civil-
administrative-review function.

m Create a new stand-alone Rule 53A specifically governing reviews arising from criminal
proceedings - including reviews in terms of s 304A CPA and special-review referrals by judicial
officers - to ensure such reviews are dealt with urgently and without interrupting the criminal
trial unless absolutely necessary.

» Amend sections 317 and 318 of the Criminal Procedure Act so that irregularities that arise
during a trial in the Magistrates’ Court are preserved via special entry and resolved on appeal
only after conviction.

= This would align the Magistrates’ Court system with the current position applicable in the High
Court and remove the incentive to interrupt trials with collateral High Court review applications.



Costs Orders Against Magistrates in Review Proceedings

Although superior courts have jurisdiction to review the conduct of magistrates, the jurisprudence
illustrates that review courts generally intervene to correct irregular decisions, set aside wrongful
rulings, or remit matters back for proper adjudication, without imposing personal financial
sanctions on the magistrate.

Cameron JA (as he then was) in Magistrate, Stutterheim (2003) in the SCA cautioned that
while superior courts may rectify irregularities and give guidance, they may not humiliate
or discipline a magistrate through orders that effectively punish or direct the judicial officer
personally. The judgment emphasises that accountability in review must always be balanced
with constitutional protection of judicial independence, judicial comity and respect for the
separation of powers within the court structure.

Most review cases involving magistrates reflect the more familiar pattern in which the High Court
intervenes to correct errors and rarely elect to impose personal cost orders. While rare, such orders
can have a chilling effect on magistrates who diligently endeavour to exercise their responsibilities
as enjoined by the Constitution, without fear, favour or prejudice.

Participants in the Symposium expressed strong views that the practise of citing
magistrates as parties to review proceedings and exposing them to personal costs orders,
no matter how rare, undermine the functioning of magistrates as judicial officers and
offends their independence.

Recommendations:

While the default position should remain correction of the irregularity, not punishment of the
judicial officer, legislative amendments are needed to remove the possibility of costs orders against
magistrates in respect of the performance of their judicial functions.

Where misconduct is deliberate rather than mistaken, disciplinary processes consonant with

judicial independence should be invoked, not cost orders.

Applications for a Permanent Stay of Prosecution

In Sanderson v Attorney-General, Eastern Cape 1998 (2) SA 38 (CC) (Sanderson), the Court set out
the modern framework on delay: prejudice is recognised in three forms (liberty, social stigma, and
trial-related prejudice).
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Only irreparable trial prejudice will justify extreme remedies like a permanent stay, which is

a “radical” and “extraordinary” remedy reserved for the narrowest class of cases.

Applications for a permanent stay of prosecution sit at the most severe end of fair-trial litigation.
A permanent stay prevents the state from ever prosecuting the matter again, regardless of the
strength of the evidence. South African jurisprudence therefore imposes a very high threshold: the
applicant must demonstrate that a fair trial has become impossible, typically due to irreversible
prejudice caused by delay.

However, the threshold is not what creates delay. The delay results from the process of adjudicating
the stay application, particularly when filed while the criminal case is underway.

A stay application typically causes the following cascade:
1. The criminal trial is suspended.

2. Full argument and affidavit evidence on prejudice are filed.

3. The outcome - successful or unsuccessful - is frequently taken on appeal or review.

4. Appeals suspend finality further.

5. If the matter resumes, the trial is no longer in the same evidential or procedural posture it

occupied before suspension.

The risk is therefore not only that the stay is granted. It is that the invocation of the stay -
regardless of outcome - becomes a mechanism for extended interruption. In serious economic
and corruption matters, where the passage of time most erodes the ability to prosecute, the effect
is particularly acute.

The Sanderson Court emphasised the need to balance the accused'’s right to a fair trial with society’s
interest in the prosecution of crime and indicated that only High Courts, with inherent jurisdiction,
should normally decide permanent stays.

In Naidoo v Director of Public Prosecutions and Others (12180/2017) [2020] ZAKZDHC 39
(13 August 2020) (Naidoo), the core question was not whether prejudice had been established,
but whether a Magistrates’ Court hearing the trial had jurisdiction to determine a stay application
at all - the majority holding that magistrates lack such jurisdiction, and the minority emphasising
that fair-trial rights require functional remedies in the court seized with the matter.

Jurisdictional disputes generated by Naidoo can create even further procedural litigation before
the merits are reached.
Recommendation:

= Introduce statutory authority for at least Regional Court magistrates to adjudicate permanent
stay applications.



Representations to the National Directorate of Public
Prosecutions (NDPP)

Representations under s 179(5)(d) are a necessary constitutional safeguard, but one that currently
creates major procedural bottlenecks. Significant systemic delay arising from representations
made to the NDPP under s 179(5)(d), especially in high-profile corruption matters. The process is
often weaponised to create delay, especially when accused persons string out the representation
cycle and then mount judicial review of the NDPP’s decision.

The two main causes appear to be a lack of deadlines for representations that leads to drift. The
NDPP appears to be personally burdened by an avalanche of representations and in some cases
the cycle is repeated.

Neither reviews nor representations should automatically halt criminal trials. If an accused person
wants to stop a prosecution from continuing while their litigation is pending, they must apply for
an interim interdict/stay of prosecution pendente lite. The test for such a stay is:

= Prima facie right.

® lIrreparable harm.

= Balance of convenience.

= Absence of an alternative remedy.

Courts are generally reluctant to stop a prosecution unless there is demonstrable trial prejudice,
because staying a prosecution prevents the State from advancing society’s complaint against
an alleged criminal. A stay is therefore regarded as an exceptional remedy requiring compelling
circumstances.

Recommendation:
m  Strict timelines should be imposed and enforced by the NPA for submissions and responses

and a streamlined system to channel assessment and recommendations before final decision
by the NDPP.

Recusal applications

Recusal applications are an essential safeguard to the constitutional right to an independent and
impartial hearing.

Again, the law in this area is well settled. A presiding officer must recuse themselves if there is a
reasonable possibility that they cannot bring an impartial and fair mind to the case. The reasonable
apprehension of bias test asks whether a reasonable, objective and informed person, in the position
of the litigant, would think that the presiding officer might not be impartial. The test is objective:
not a subjective fear of bias, but a rational basis for apprehension. If real or perceived bias remains,
justice is compromised, and recusal is necessary.
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The Supreme Court of Appeal held in S v Roberts 1999 (4) SA 915 (SCA) that:

» Arefusal of recusal cannot ordinarily be taken on appeal or review immediately, because this
would interrupt the criminal trial and cause delay.

»  The proper approach is that the trial must continue, and any incorrect refusal of recusal can be
raised only after conviction and sentence, as a ground of appeal.

This principle has since been reaffirmed in: S v Basson 2007 (3) SA 582 (CC), President of the
RSA v SA Rugby Football Union (SARFU) 1999 (4) SA 147 (CC) and Bernert v Absa Bank Ltd 2011 (3)
SA 92 (CC) (emphasising that recusal refusals are not appealable at once). This is precisely to prevent
tactical recusal applications designed to derail or delay trials. While the Constitutional Court in
S v Basson (2007, CC) confirmed that “in truly exceptional circumstances”, immediate review/appeal
is possible because the right to a fair trial might otherwise be destroyed, this will only be permitted
in very rare cases.

However, recusal applications have become a frequent inflection point for delay, especially when
lodged after the trial has already commenced or after adverse interlocutory rulings made.

The procedural consequences are more often than not:

= The trial is immediately disrupted while the recusal application is prepared and heard.

m If the presiding officer recuses themselves, the matter must be reassigned and the case must
recommence before a different judicial officer.

= Even where the application is dismissed, the defence may pursue review or appeal of the
dismissal, commonly pausing the trial pending determination of that litigation.

This creates an environment in which the risk-reward balance encourages tactical invocation:
because an unsuccessful application nonetheless interrupts proceedings, and a successful one can
reset the progress of the trial, the mere act of filing carries systemic consequences. The legitimacy
of the remedy is therefore not the problem; the lack of structural safeguards against late or
strategic filing is.

Recommendations:

= Judicial officers receive training on the law in this area and are encouraged to apply the law
robustly.

= Amendments to section 22 of the Superior Courts Act, allow only for recusal reviews after
conviction. In the meantime, Judges President to issue directives cautioning the enrolment of
recusal applications pre-conviction.

Misuse of Requests for Further Particulars and the Case
for Reform

Section 87 creates a mechanism for an accused person to request particulars of “any matter alleged
in the charge”. Its constitutional function is to support the right in s 35(3)(a) of the Constitution: to
be informed of the charge with sufficient detail to answer it.



Section 84 requires the indictment to specify the identity of the accused, place, time and nature
of the offence. Section 85 permits objections to defective charges and section 87 acts only as a
clarification mechanism, not a discovery regime.

Again, while the following relevant principles are well settled by case law:
= Particulars clarify the charge, not the evidence.
m The test is “necessity”, not “convenience”.

The accused must show actual prejudice.

The accused cannot use particulars to obtain the State’s strategy.

In terms of section s 322 of the CPA, the conviction is set aside only where lack of particulars
reflects a failure of justice

Requests for further particulars under section 87 of the CPA have however become another
major source of avoidable pre-trial delay, particularly in serious commercial crime, corruption and
money-laundering cases. The recent ruling in Reggio and Another v Regional Magistrate, Bellville
Specialised Commercial Crimes Court (2025) confirms that courts are increasingly encountering
requests that go far beyond what is required for a fair trial.

Section 87 permits repeated requests for particulars “at any stage before evidence is led”, with no
clear time-limits to bring the process to conclusion, inevitably delaying commencement of the trial.
Instead of clarifying the charge, the mechanism is frequently used to obtain premature disclosure
of evidence, test the strength of the State’s case, obtain documents already contained in the
docket that has been disclosed. or simply to force incremental postponements.

To allow a focus on “particulars” without reference to trial readiness, allows for preliminary litigation
on evidential disputes which inevitably pre-mature.

Recommendations:

= Repeal section 87 CPA and replace it with a trial-readiness certification model requiring a
mandatory pre-trial hearing for all serious and complex cases concluded by a by trial-readiness
certification by the presiding officer.
© Option 1: Repeal section 87 of the CPA in its entirety, with no replacement; alternatively
© Option 2: Repeal and insert new section 104A - Pre-Trial and Trial-Readiness Certification

104A. Pre-trial and trial-readiness certification

(1) Upon enrolment and before a date for trial is allocated in any matter involving corruption,
commercial crime, money-laundering, racketeering, or any offence requiring expert or voluminous
financial evidence, the court must conduct a pre-trial hearing.

The balance of the provisions can be modelled on current guidelines for criminal trials in the SCCCs
and on the Criminal practice directives for the Regional Courts, in particular the provision dealing
with pre-trial readiness certification. See the trial readiness certification checklist at the end of
Part 1.
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Changes in Legal Representation (Withdrawal and
Appointment Cycles)

One of the most common - and least formally regulated - contributors to trial delay in complex
matters is the turnover of defence legal representatives. Changes in representation may occur for
legitimate reasons, such as resource constraints or breakdown of trust; but in practice repeated
changes enable the defence to re-enter the zone of “not yet ready to proceed”.

The recurring pattern is familiar:

1. A new defence team is appointed shortly before the trial date.

2. The new team indicates it is unprepared due to lack of consultation, inadequate time to
study the record, or outstanding disclosure.

3. The trial is postponed to allow preparation.

4. Shortly before the new trial date, the defence team withdraws for financial, professional-
relationship, or ethical reasons.

5. The cycle restarts.

Because representation is a constitutional right, courts are reluctant to proceed when the accused
is unrepresented or insufficiently prepared, yet the absence of enforceable readiness thresholds
or oversight of substitution cycles enables representation turnover to function as a recurring reset
button.

Where counsel withdraws cumulatively during the lifespan of a matter, the defensive benefit
increases: each new team must be given adequate time to prepare, and by the time the trial
eventually proceeds, witnesses’ memories have deteriorated, or witnesses themselves have
become unavailable.

Recent jurisprudence confirms that the courts are increasingly alive to this abuse. The judgment
of Holland-Muter J in S v Mudolo and Others (CC/07/2023, 24 January 2025) is directly on point.
The court affirmed that while section 35(3) of the Constitution guarantees an accused’s right
to a fair trial, including the right to legal representation, that right is not absolute and must be
balanced against the constitutional imperative that criminal trials begin and be completed without
unreasonable delay. Withdrawal and postponement applications motivated by alleged lack of funds
are therefore not automatically sustainable. Where the withdrawal is sought at the last moment
and without adequate prior notice to the court, the responsibility for continuation falls on the legal
representative, who must proceed at his or her own risk if the application is refused.

Holland-Muter J reviewed a long line of authority—Ngcobo v Union & South West African Insurance
Co Ltd 1964 (1) SA 42 (D), S v Nduma 1977 (3) SA 1095 (D), Ebrahim Essop Kara NO v Department
of Land Affairs (LCC 44/98, 15 April 2003), Myburgh Transport v Botha t/a SA Truck Bodies 1991 (3)
SA 310 (NmS) - all of which confirm that last-minute postponements premised on lack of funding
will be granted only where the circumstances justify it and where the application is bona fide and
timeously brought. The discretion to grant a postponement remains judicial, and considerations
of prejudice, bona fides and trial fairness dominate the enquiry. Invoking financial hardship at the
eleventh hour cannot be used as a tool to engineer delay.
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The facts in Mudolo illustrate the abuse sharply. Counsel and the attorney had known for months
that their client’s funding was intermittent; they repeatedly threatened withdrawal without ever
alerting the court; they accepted partial payments and continued acting in anticipation of further
funds; and when the matter eventually reached trial readiness, they attempted a withdrawal as
a “last resort” to halt the proceedings. Holland-Muter J rejected the application, noting that it
formed part of a pattern of manoeuvres designed to derail the trial and avoid confronting the
merits. Both counsel and the instructing attorney were ordered to remain on record, with the court
emphasising that practitioners who persist in acting while aware of funding irregularities cannot
later weaponise sudden “lack of funds” to extract postponements.

The judgment situates the issue in the broader context of trial management in complex corruption
litigation, where delay itself becomes an instrument of defence strategy. Lawyers are entitled to
protect their economic interests, but not at the expense of the proper administration of justice, nor
in a manner that holds the trial hostage. Courts are increasingly prepared to draw inferences of bad
faith where withdrawal threats coincide with critical trial milestones.

The approach in Reggio and Another v Regional Magistrate, Bellville Specialised Commercial Crimes
Court (Mrs Sonnenberg) and Others (18554/2023) [2025] ZAWCHC 50, para 41, follows the
same trend: the court stressed that the trial court “is not powerless when confronted with
legal representatives who threaten to withdraw in circumstances calculated to sabotage trial
progression”. Courts may compel counsel to remain on record where the timing and surrounding
conduct indicate an abuse of process.

Taken together, these cases highlight and crystallise a key systemic point: the right to legal
representation cannot be manipulated as a weapon to delay trials, and late-stage withdrawal
applications premised on a lack of funds must be scrutinised rigorously for bad faith, timing
and tactical intent. Judicial assertiveness, combined with the willingness to deny postponements
and require practitioners to continue acting where appropriate, is essential to protect the public
interest in the finalisation of serious corruption and commercial crime matters.

Recommendation:

= Bring into effect the costs provisions in section 342A of the CPA.

Medical-Certificate-Based Postponement Requests

Applications grounded in the medical incapacity of the accused or witnesses are particularly
difficult to adjudicate because they directly invoke constitutional rights, including dignity, bodily
integrity, and the right to participate in one’s own trial. The concern does not lie in the legitimacy
of the ground but in the ease with which the medical justification becomes untestable.

The following issues contribute to delay:

m  Certificates are often accepted without independent verification.

» Medical practitioners (rather than forensic specialists) provide opinion letters that courts are
reluctant to challenge.
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= Where an accused is hospitalised, courts risk violating constitutional rights if they insist on
proceeding in absentia.
m  Repeated short-interval postponements produce fragmentation and scheduling instability.

Even where medical issues are genuine, the absence of robust verification and time-management
protocols allows open-ended suspension of proceedings. When medical postponements occur
after the trial has already entered the evidence phase, their impact on witness coherence and
continuity is amplified.

Section 342A Hearings

Section 342A of the CPA is the central statutory mechanism intended to address unreasonable
delay in criminal proceedings. It provides that where a delay is found to be unreasonable, a court
may order one of several remedies, including postponement, cost orders, refusal of further
postponement, striking the matter from the roll, or (in rare cases) terminating proceedings.

Although well-intentioned, the practical operation of s 342A presents two central difficulties:

1. Timing. In practice, s 342A is seldom invoked early in the life of a matter. Instead, the
application typically arises after prolonged cycles of postponement, when the case has
already deteriorated. At that point, even if the court intervenes, the remedy cannot undo
the accumulated evidential harm. The intervention is reactive rather than preventative.

2. Remedy misalignment. The remedies applied most commonly in practice - particularly
striking the case from the roll with leave to re-enrol - do not conclude the litigation and
may instead restart the lifecycle of delay from the beginning in future. Where a complex
matter is struck from the roll and later reinstated, witnesses must be traced anew,
disclosure reissued, counsel reconstructed, and new dates secured in congested court rolls.
The systemic consequence is that the penalty for delay is more delay.

In short, although s 342A is a powerful statutory tool, the operational culture surrounding its
implementation has inverted its purpose: it is increasingly deployed only once a case is already in
difficulty. As a result, s 342A rarely prevents delay - it often memorialises it.

However, bringing into operation the cost order provision will go a long way to empowering

presiding officers with a real sanction to penalise unreasonably delays. Often just the threat of the
sanction is sufficient to invigorate the parties to progress the case.

Cumulative and Systemic Consequences of Delay

The procedural pathways identified in earlier sections - reviews, stays of prosecution, recusals,
counsel withdrawal cycles, medical postponements and delayed s 342A intervention - do not
simply generate discrete postponements. Their real impact is systemic fragmentation.



Across complex and corruption cases, the following patterns now routinely emerge:

» Continuity of evidence is eroded. Witnesses forget, relocate, or become unavailable.
Documentary trails become harder to verify. Financial or digital evidence becomes outdated or
technologically incompatible.

= Continuity of personnel collapses. Prosecutors rotate between units, defence teams shift,
investigators retire, and presiding officers are reassigned. Institutional memory becomes thin.

m Case complexity increases because of delay. What was once a straightforward evidentiary
sequence becomes a reconstruction exercise.

= Public confidence deteriorates. Where trials involving public officials or serious economic
crimes run for a decade without judgment, the public reads delay as impunity.

= Incentives become distorted. If delay erodes the strength of the prosecution while carrying no
strategic risk for the defence, the incentive structure favours delay rather than adjudication on
the merits.

What begins as a procedural issue becomes a substantive justice failure, not because the law
permits acquittal when proof is inadequate (as it must), but because the procedural environment
prevents the merits from ever being tested.

Judicial Case Management - Reducing Delay and
Enhancing Efficiency

The effective management of cases lies at the heart of a well-functioning judicial system. It is the
mechanism through which judicial officers ensure that cases are handled efficiently, fairly, and
without undue delay, ensuring that justice is not only independent and impartial, but also efficient.

Norms and Standards for the Performance of Judicial
Functions (2014)

In terms of section 165(6) of the Constitution the Chief Justice is the Head of the Judiciary and
exercises responsibility over the establishment and monitoring of the Norms and Standards for
the exercise of judicial functions of all courts. This responsibility is reaffirmed in section 8(2) of the
Superior Courts Act, 2013.

In February 2014, the then Chief Justice, with the unanimous support of the Heads of Court, issued
the Norms and Standards for the Performance of Judicial Functions (“the Norms and Standards”).
Designed to enhance access to quality justice, affirm the dignity of all users of the court system, and
ensure the effective, efficient, and expeditious adjudication of disputes, the Norms and Standards
establish a framework governing the conduct and management of judicial work.
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The Norms and Standards set the following operational standards for the daily functioning of courts:

»  Each court must sit for at least 4.5 hours per day
and Heads of Court must ensure that sittings, rolls and schedules are arranged to guarantee
the constant availability of judges and magistrates.

m  Case allocation, which is the responsibility of the Heads of Court, must be fair,
balanced and transparent
and written records of leave of absence must be kept.

= When court rolls collapse or judicial officers become unexpectedly available, that time
should be re-allocated immediately to other pending work.

= The accused must plead within 3 months of first appearance; trials should, where
possible, be finalised within 6 months after plea.

= Judgments, both civil and criminal, should not ordinarily be reserved without a fixed date
for delivery.

= Except in exceptional or complex matters, every effort must be made to hand down
judgments within three months of the last hearing.

The standards give effect to the constitutional right to a speedy trial and the duty of judicial officers
to prevent undue delay and unnecessary pre-trial incarceration.

The Norms and Standards are binding on all judicial officers and apply to every court in the Republic,
from the Constitutional Court to the Magistrates’ Courts. Heads of Court are accountable for
ensuring that all judicial officers perform efficiently and make optimal use of available time and
resources. The National Efficiency Enhancement Committee (NEEC), chaired by the Chief Justice,
coordinates case-flow management at national level, while Provincial Efficiency Committees (PECs)
- headed by each Judge President - oversee implementation in their jurisdictions.

Importantly:
» Heads of Court are expected to take proactive steps to manage dockets and invoke relevant
legislative measures to achieve these goals.

= Each court must also establish its own case-management forum to monitor progress.
= Judicial officers are required to take control of cases at the earliest opportunity, to

certify matters as trial-ready before enrolment, and to ensure strict compliance with
time limits.
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The Criminal Practice Directives for the Regional Courts in South
Africa (6th Revision, 2019)

The Regional Court Presidents’ Forum issued directives to complement the Chief Justice’s Norms
and Standards (2014). Their purpose is to promote uniformity, best practice, efficiency, and timely
case management in all regional criminal courts, while reducing unnecessary delays in proceedings.

Court Sessions and Sittings
m  Any sitting under 3.5 hours must be immediately reported with written reasons to the Regional
Court President (RCP).

= Each Regional Magistrate must:
© Keep a court diary and a monthly roster approved by the RCP.
© Record all start, adjournment, and resumption times accurately.

= Court must begin at 09h00 sharp; delays must be recorded and explained.

= When adjourned, all parties must be informed of the reason and next sitting time.

Case Allocation and Appearances/Judicial Case Management and Trial Readiness

= The RCP or delegate allocates cases equitably and transparently.

m At first appearance, the Regional Magistrates must:
© Explain accused persons’ rights (legal representation, language, bail).
© Ensure accused persons receive necessary assistance and interpreters.

No matter may be set down for trial unless certified trial-ready after a pre-trial hearing.

At the pre-trial hearing, the court must confirm:

= Whether both prosecution and defence are ready.

= Whether the accused has legal representation and access to the charge sheet and docket.
Whether plea discussions, admissions, or plea agreements have been considered.

The number of accused, withesses, interpreters, assessors, and expected trial duration.

Any special requirements (e.g. intermediaries, vulnerable or child witnesses, technical evidence).

Trials should be set for continuous hearing; if not possible, the case must be staggered over
consecutive weeks to ensure completion within the same month.

= Postponements are to be granted only when necessary and in the interests of justice, and
reasons must be fully recorded.

= Remand detainees awaiting trial for over 18 months and Child Justice Act matters must be
prioritised.
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Court and Trial Management

Part-heard cases must be prioritised and finalised before new trials begin.
Magistrates must explain postponements clearly on record and in writing.
Witnesses present should testify even if others are absent, to avoid delay.

Magistrates must report monthly to the RCP on any case exceeding six months post-
plea. [Plea within 3 months and finalisation within 6 months of plea (per Norms and
Standards)].

A magistrate may not have more than 15 part-heard cases (5 for acting magistrates)
without RCP approval and must submit an action plan if this limit is exceeded.

Unreasonable delays may trigger an inquiry under section 342A of the Criminal Procedure
Act 51 of 1977.

Judgments should be delivered within 30 days of the last hearing, unless reasons are given
to the RCP (the general national standard is three months).

Regional Magistrates must submit performance statistics, reports and travel itineraries to
the RCP for oversight.

Non-compliance with these directives may amount to misconduct and be reported to the
Magistrates Commission.



EVALUATION AND

RECOMMENDATIONS

There was unanimous agreement among participants that delays in the judicial handling of serious
criminal cases are unacceptable and are likely to lead to further delays and a further loss of public
confidence in the courts’ ability to deal with such cases and the government’s ability to punish
wrongdoers. The convergence of these forces has led to a situation in which delay is not an
abnormal event, but rather a dominant feature of the processing of serious criminal matters.

There was agreement on the need to adopt Rules similar to Part 1 of the Criminal Procedure Rules
of England and Wales, which states:

The overriding objective
1.1.(1) The overriding objective of this procedural code is that criminal cases be dealt with justly.
(2) Dealing with a criminal case justly includes:

(@)
(b)
(©
(d)

Acquitting the innocent and convicting the guilty.

Treating all participants with politeness and respect.

Dealing with the prosecution and the defence fairly.

Recognising the rights of a defendant, particularly those under Article 6 of the
European Convention on Human Rights.

Respecting the interests of witnesses, victims and jurors and keeping them informed
of the progress of the case.

Dealing with the case efficiently and expeditiously.

Ensuring that appropriate information is available to the court when bail and sentence
are considered.

Dealing with the case in ways that take into account:

(i) The gravity of the offence alleged.

(ii) The complexity of what is in issue.

(iii) The severity of the consequences for the defendant and others affected.

(iv) The needs of other cases.

The duty of the participants in a criminal case
1.2.(1) Each participant, in the conduct of each case, must:

()
(b)
(c)

Prepare and conduct the case in accordance with the overriding objective.

Comply with these Rules, practice directions and directions made by the court.

At once inform the court and all parties of any significant failure (whether or not that
participant is responsible for that failure) to take any procedural step required by
these Rules, any practice direction or any direction of the court. A failure is significant
if it might hinder the court in furthering the overriding objective.

(2) Anyone involved in any way with a criminal case is a participant in its conduct for the
purposes of this rule.

PART 1: THE GORDON'S BAY SYMPOSIUM
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The application by the court of the overriding objective

1.3.The court must further the overriding objective in particular when:
(@) Exercising any power given to it by legislation (including these Rules).
(b) Applying any practice direction.
(c) Interpreting any rule or practice direction.

The introduction of such a rule would make it very clear that the judge at the pre-trial and trial
stage must manage the case so that the overriding objective is achieved.

The cause of delays at the pre-trial stage (i.e. the stage following the arrival of a case in the courts
and before the start of the trial) are numerous. Presiding officers are holding pre-trial proceedings
and, for example, need to deal with an application for further particulars, and have to decide on the
application without being able to read the case documents, lest they are thought to be prejudiced
by seeing material not ultimately introduced into evidence.

This can easily be avoided by ensuring that judges holding pre-trial proceedings do not conduct
the trial. In England and Wales section 40 of the Criminal Procedure and Investigations Act 1996
provides that decisions made at the pre-trial stage are normally binding on the judge hearing the
trial. It states:

40 Power to make rulings.
(1) Ajudge may make at a pre-trial hearing a ruling as to—
(a) any question as to the admissibility of evidence;
(h) any other question of law relating to the case concerned
(2) Anmuling may be made under this section—
(a) on an application by a party to the case, or
(b) of the judge’s own motion.

(3) Subjecl lo subseclion (4), & ruling made under Lhis seclion has binding effect tom the tme il is made unlil the case
against the accuscd or, if there is more than one, against cach of them is disposed of, and the case against an accused
is disposed of if—

(a) he is acquitted or convicted, or
(b) the prosecutor decides not to proceed with the case against him.

(4) A judge may discharge or vary (or further vary) a ruling made under this section if it appears to him that it is in the
interests of justice to do so; and a judge may act under this subsection—

(a) on an application by a party to the case, or
(h) of the judge’s own motion

(5) Mo application may be madc under subscction (4)(a) unless therc has been a matenial change of circumstances since
the ruling was made or, if a previous application has been made, since the application (or last application) was made

A similar provision could be introduced into the Criminal Procedure Act.

The current practice in South Africa is that defendants are not asked to plead early on at the
pre-trial stage. In England and Wales defendants are normally required to plead at the first hearing
- usually held within about two weeks of being arrested and probably before all the case papers
are completed.

It is in the interest of a defendant to plead guilty at this stage because he/she will receive a one
third discount on the sentence after conviction (and a greater discount if he/she cooperates with
the prosecution). Sentencing Guidelines give the defence lawyer a very clear idea of what the likely



sentence will be after conviction, and he/she can advise the client of the likely sentence should the
client plead guilty at the earliest opportunity.

Itis in the interest of the prosecution if a defendant pleads guilty at an early stage because it means
that the prosecution does not have to produce the whole file of evidence and exhibits, only such
as to enable the sentencing process to be fair and effective.

In England and Wales over 60% of defendants plead guilty. The figure is much higher in the USA,
but there are concerns that in the USA the absence of judicial supervision of prosecutors leads to
overcharging as a method of obtaining a plea of guilty.

Early pleas of guilty undoubtedly reduce the delay in dealing with the not guilty cases.

A very significant cause of delay in South Africa is the fact that trials do not run continuously (as
they do in common law countries). A trial starts and then is adjourned for a second day which
may be a considerable time later and may run for years. One judge at the Symposium had 32
trials currently ongoing! If a trial does not run continuously, it becomes increasingly difficult to
find dates when all the participants are available, particularly if defence counsel are running the
Stalingrad defence. This needs urgent examination.

Delays also reduce the number of defendants who will plead guilty. A defendant is more likely to
plead guilty if he/she knows that the trial will take place shortly. A defendant is less likely to plead
guilty if the trial is delayed for a long time. The defendant will hope that witnesses will go missing
or even that his/her file will be lost. Thus, delays cause further delays.

Strengthen Judicial Case-Management Control

Problem: Scheduling is currently passive and driven by the parties, not the court, and takes place
with presiding officers with insufficient insight into the cases they are scheduling.

Interventions:

= Judicial officers must drive case management and pre-trial conferences, not merely preside over
them.

= Prosecutors must be required to place basic trial planning related information before the
presiding officer upon enrolment.

= Shift from consensual scheduling to binding, judge-directed scheduling and timetabling.

= Amend the law to give magistrates statutory authority to:
o Set firm preparation timelines.
o Enforce disclosure deadlines.
o Deny postponements where preparation obligations were unmet without good cause.
o Convene standing/recurring case-management meetings in complex matters.

= Ensure continuity of the presiding officer throughout the trial.
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Introduce Compulsory Trial-Readiness Certification in
Clearly Defined Complex Cases

Problem: Matters are routinely set down long before they are trial-ready.

Interventions:

= Mandatory readiness certification by both the prosecution and defence before a trial date is
allocated (refer to Trial Readiness Checklist on p55).

= Clear deadlines for:
© Raising preliminary legal objections.
o Disclosing expert and digital evidence.
© Submitting lists of witnesses and admissions.
© Schedule court dates on continuous roll in complex cases.

m  Use readiness certification to identify and narrow issues early.

= Schedule court dates on continuous roll in complex cases well in advance and enforce
those dates.

Make Delay Costly, Not Neutral

Problem: Delay currently imposes no consequences on the party causing it.

Interventions:
= Enforce section 342A sanctions to deter tactical delay, including:
© Cost orders - including against legal representatives personally in egregious cases.
© Compliance orders with enforceable deadlines.
® Mandatory reporting of persistent non-compliance to Legal Practice Council (LPC)/Bar
Councils and NPA Office of Ethics and Complaints.
= Develop disciplinary and remedial consequences for repeated failure to follow case-management
directives.
Confirm ongoing funding arrangements for privately funded cases before trial is set.
Guarantee continued funding for Legal Aid matters once a complex trial begins.
Regulate counsel withdrawals to prevent abusive turnover and ensure continuity of preparation.

Require judicial permission, notice and recorded cause before withdrawal by defence
practitioners in complex matters.

Narrow Trial Issues and Reduce Evidence Requirements

Problem: Matters reach trial without clarity on what is in dispute.

Interventions:
» More robust judicial application of section 150 and 151 of the CPA to clarify disputed and
undisputed issues at the start of trial.
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= Maximise use of statutory tools that avoid unnecessary calling of live evidence:
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® Section 212B certificates (proof of undisputed facts).
® Section 213 written witness statements by consent.
© Section 220 admissions.
m Promote early guilty pleas (including incentive-based reductions in sentence for early
cooperation, drawing on comparative jurisdictions).

Modernise and Digitise Case Management

Problem: Failing to use technology effectively.

Interventions:

»  Expand digital filing systems and digital communication between courts and legal practitioners.

= Mandate digital platforms for evidence management (audiovisual, digital records, CaseLines).

= Enable and normalise virtual testimony for distant witnesses.

= Develop a national digital case-tracking and performance dashboard for real-time oversight by
Heads of Court.

Improve Reporting, Analytics and Judicial Skills
Problem: Courts rely on third-party data and lack internal monitoring capacity.

Interventions:
» Institutionalise quarterly judicial performance reporting audits.
= Strengthen judicial capacity to independently monitor performance rather than relying solely
on NPA/Department of Justice (DoJ) data.
= Expand judicial training on:
© Active case management.
© Leadership.
© Procedural efficiency.
o Digital platforms.

Principles that must govern any and all improvements aimed at addressing delay:

1. Only trial-ready matters should be set down for hearing.

Judicial control must shift from permissive to enforceable.

Delay must have consequences rather than payoffs.

Pre-trial processes must narrow trial issues - not merely record disputes.

Digital tools, reporting systems, and judicial skills must support proactive case management.
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Summary of Outcomes

1.

Money Laundering Case Management

Adopt a uniform definition of complex money laundering cases for enrolment in specialist
courts.

Monitor duration, finalisation rates and causes of delay in money laundering matters and
implement corrective strategies.

Improve data collection requirements for tracking money laundering case progress
and outcomes.

Anti-Corruption/Specialist Court Architecture

Establish a technical working group (Justice, SIU, NPA, Judiciary, Treasury) to resolve
whether the SIU Tribunal should become a court or remain a specialised civil forum and
eliminate existing ambiguity.

Pending resolution, develop risk-mitigation strategies for preservation and
recovery orders.

Retain the SCCC as the institutional foundation for corruption/money-laundering
adjudication, given statutory establishment, independence protections and judicial capacity.
Strengthen judicial gatekeeping, ensuring SCCCs admit only cases meeting the agreed
seriousness/complexity criteria and that cases are certified trial ready before enrolment.
Address the case pipeline collaboratively and only consider a fast-track High Court when
empirical volumes justify it.

Lessons from International Specialist Courts

Enforce continuous hearing schedules from start to finish.

Give the court authority to make its own procedural rules, particularly for complex case
management.

Implement integrity testing and monitoring across all levels of the court process.

System KPIs and Transparency

Replace conviction rate as the primary KPI with case throughput (cases finalised vs
cases registered).

Institutionalise public performance reporting, disaggregated data, and transparent
analytics to drive accountability and reform.

Restore integrated investigation-prosecution teams and continuous joint case tracking.

Judicial Case-Management Powers

Shift from party-driven scheduling to judge-directed scheduling, binding timetables and
recurring case-management meetings.

Require prosecutors to present trial-planning information at enrolment.

Ensure continuity of the presiding officer throughout trial.

Provide magistrates with statutory authority to:

o Set enforceable preparation timelines.

o Enforce disclosure deadlines.

© Deny postponements without good cause.

o Convene recurring case-management meetings in complex matters.



Compulsory Trial-Readiness Certification
» Introduce mandatory trial-readiness certification in corruption, commercial-crime and
money-laundering matters before trial dates are allocated.
= Set firm deadlines for:
® Preliminary objections.
o Expert/digital disclosure.
© Witness lists and admissions.
= Schedule matters on a continuous roll and enforce those dates.

Consequences for Delay (Section 342A Reform and Enforcement)
= Enforce section 342A sanctions, including:
® Cost orders (including against representatives in egregious cases).
® Compliance orders with enforceable deadlines
© Reporting persistent non-compliance to professional bodies.
= Ensure funding continuity for Legal Aid and privately funded complex trials before
setting a trial date.
= Regulate late-stage counsel withdrawals, requiring judicial approval and recorded cause.

Statutory Reform to Reduce Interlocutory Delay

Superior Courts Act
» Amend section 21(1)(b) and section 22(1)(d) to prevent tactical, in-media-res review
litigation from interrupting criminal trials.

Uniform Rule 53
m Delete references to court proceedings and magistrates and establish a new Rule 53A
specifically for criminal-trial reviews, heard urgently and without interrupting trials.

Criminal Procedure Act

» Amend sections 317 and 318 to allow irregularities in Magistrates’ Courts to be
preserved via special entry and resolved on appeal after conviction, removing incentives
for collateral delay.

= Repeal section 87 CPA and replace it with a pre-trial and trial-readiness certification
regime, ensuring dispute narrowing, disclosure control and continuous scheduling.

Early Issue-Narrowing and Efficient Evidence

m  Strengthen judicial enforcement of sections 150 and 151 CPA to clarify disputed issues
upfront.

= Maximise use of 212B certificates, 213 written statements, 220 admissions, and
other statutory tools to avoid unnecessary live testimony.

= Promote early guilty pleas with incentive-based sentencing discounts under
judicial guidelines.
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10.  Judicial Capacity, Training and Reporting
» Institutionalise quarterly judicial performance audits and internal data capabilities.
= Expand judicial training on:
© Active case management.
Procedural efficiency.
Leadership.
Digital tracking platforms.

11. Digital Case-Flow Tools
= Develop digital applications for case allocation, roll continuity, tracking and utilisation.
m  Use case-flow meetings to ensure court utilisation standards are met and that qualifying
cases are consistently enrolled.
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TRIAL READINESS CERTIFICATION

CHECKLIST

(For use at pre-trial / case management in criminal proceedings)

Case number:

Court:

Presiding Officer:
State Prosecutor:

Defence Legal Representative(s):
Accused:

Contact numbers (State / Defence):

| Question | Yes / No | Details / Actions Required |
R

Is the charge sheet complete? | [J Yes [ No | If No, reasons:

Has the defence received the complete charge sheet, docket and any further-particulars
documentation?| [ Yes [ No |

Number of charges: | Offence(s) per count (e.g. Count 1 - Fraud):

Has the defence received the complete charge sheet, docket and any further-particulars
Does Act 105 of 1997 (minimum sentences) apply | [ Yes [ No | Applicable counts:

Are schedules to the charge sheet paginated and numbered? | [ Yes [ No |

Has the defence acknowledged receipt of all scheduled pages? | [1 Yes (1 No | If No,
steps taken:
Is the charge sheet final? | [ Yes [1 No | If provisional, date final version will be filed:

Will parties address court in terms of section 150 and 151 of the CPA? | [ Yes [ No |

PART 1: THE GORDON'S BAY SYMPOSIUM
TRIAL READINESS CERTIFICATION CHECKLIST
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B. Representation & General Readiness

10. Is the State ready to proceed to trial? | [ Yes (1 No |

11.  Is the accused legally represented? | [1 Yes [ No |

12.  If privately represented: Are legal fees secured for full trial duration? | [ Yes [ No | If No,
can dates be set?

13.  Has defence received final documentation (charge sheet / docket / further particulars)?
| (I Yes [1 No |

14.  Has the State prepared and furnished the docket index to defence? | [ Yes [ No | If No,
explanation:

15.  Has the State consulted with all State witnesses? | [ Yes [ No |

16.  Has defence consulted with the accused and defence witnesses? | (1 Yes (1 No |

17.  If one practitioner represents multiple accused: any conflict of interest? | [ Yes [J No |
If Yes, resolved? | [ Yes [ No |

18.  Have all defence representations to the prosecution been finalised? | [ Yes [ No |

C. Expert Evidence and Reports

Evidence Type Provided to Outstanding Issues / Deadlines
Defence?

Expert & technical evidence reports O Yes O No
Section 212 CPA statements - O Yes [1 No
number:

Section 236 bank statements - O Yes [ No
number:

Financial / forensic analysis reports O Yes O No
Auditor reports O Yes O No
Cell-phone analysis reports O Yes O No

Other expert or departmental reports O Yes O No
(SASSA, DHA, etc.)

Where any reports/annexures have not been delivered, the reason and corrective steps must
be recorded:
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D. Real / Digital Evidence
Question

Will photographs be used?

Will audio-visual recordings be used?

Will electronic data be tendered?

E. Admissibility Issues
Issue

Section 252A entrapment
evidence anticipated

Objection to admissibility of
real evidence

Search warrant challenges
Warning statements challenged
Chain of custody objection

Hearsay evidence to be led

F. Witness Logistics
ltem

State witnesses - number:

Out-of-town witnesses (State):

Witnesses testifying virtually?

Yes / No

O Yes I No

O Yes I No

O Yes I No

Yes / No

O Yes I No

O Yes I No

O Yes I No

O Yes I No

O Yes I No

O Yes I No

Technology/equipment needed (screens, laptops,

data support):

Any witnesses requiring special assistance /

disability support

Notes
Number: __ / both sides received? [ Yes [] No

Defence received & viewed? [1 Yes [ No

Notes

Defence objecting? [ Yes [ No

Evidence in dispute:

Grounds to be disclosed? [ Yes [ No

Exhibit(s):

Section 3 GLAA application required?
[ Yes 1 No

Details

Defence witnesses - number:

Out-of-town witnesses: (Defence):

[0 state [ Defence [ Both

O Yes I No If Yes:
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Item Details
CCTV testimony required for any witness O Yes O No

Preferred languages of witnesses:

Preferred language of accused:

Interpreter requirements:

G. Admissions (Section 220 CPA)

Does the State request formal admissions? [ Yes [J No

Has defence considered the request? [1 Yes [ No

Is the defence willing to sign written admissions? [ Yes [ No
Does the defence request admissions from the State? [1 Yes [1 No

H. Estimated Trial Duration

Realistic estimate based on witness numbers and nature of testimony:
days

I. Additional Issues

Are there any further matters likely to impact the duration or conduct of the trial?
O Yes (I No
If Yes, specify:

J. Certification

(only to be completed by the presiding officer)

| certify that —

[ Al trial-readiness requirements have been addressed; and
[ The matter is ready to proceed to trial.

Estimated duration of trial: ___ days

Presiding Officer
Date:
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THE MONT FLEUR
SYMPOSIUM
OVERVIEW




FROM DIAGNOSIS TO ACTION:
EFFECTIVE ADJUDICATION IN COMPLEX

CORRUPTION, COMMERCIAL CRIME, AND
MONEY LAUNDERING MATTERS

The Mont Fleur Symposium held in January 2026 addressed key issues related to effective
adjudication raised at symposia held in Cape Town in 2024 and in Gordon'’s Bay in 2025. Below is
a brief outline of the two previous symposiums.

The symposium took place over three days (13-16 January 2026) and addressed the themes
outlined in this section. More detailed descriptions of the key information shared and discussions
that took place are covered in the annexes to this part of the report.

Reducing Delays in Criminal Trials
After reviewing the findings in the draft Diagnostic Report and listening to the presentation by the
Right Honourable Sir Anthony Hooper on proposed priority legislative amendments to address
delays, the participants made the following suggestions:
A standard case-management checklist for judicial officers be developed, possibly as part of a
bench book.
The prosecution to avoid charging too many accused at once and limit the number of charges
per accused person. Establish a pro-active role for judicial officers in these decisions when they
threaten to unreasonably delay the trial.
Prosecutors to be more strategic in their charging decisions.
Operationalise section 342A relating to cost orders to limit abuse of process.
Give judicial officers unambiguous authority to take charge of case management.
Consider amending section 115 of the CPA to compel the defence to commit to a version at
plea stage.
Increase referrals to the Legal Practice Council (LPC) where legal practitioners cause delay.
Pre-trial issues are often adjudicated by judicial officers who lack insight into the specifics of the
case. Many presiding officers in pre-trial matters have insufficient insight into the case to enable
effective case management, because they fear they will be exposed to evidentiary material that
may not be led at trial, rendering them conflicted when the trial commences. Ideally, pre-trial
hearings should be conducted by a different judge than the trial judge, though a judge who
conducts a pre-trial is not automatically precluded from presiding over the trial. Flexibility: Any
judicial officer should be allowed to conduct pre-trials to allow for better movement across
heavy court rolls.

ADJUDICATION OF COMPLEX MONEY LAUNDERING CASES IN SOUTH AFRICA: A DIAGNOSTIC REPORT



Reviews in Magistrates’ Courts are being used as part of the “Stalingrad” defence armoury.
Reviews should have no place in Magistrates’ Courts prior to conviction, magistrates are well
trained, and no such right exists for High Court criminal cases, without any adverse consequences.
Delays would decrease if defendants felt certain they would be tried and convicted quickly, as
more cases would be resolved early on and faster. Benchmarks should be developed by judicial
officers for likely punishment in respect of certain offences to encourage early guilty pleas.
Regarding the tactic of defendants sacking lawyers at the last minute to force adjournments,
participants agreed that the rights of the accused under section 36 of the Constitution,
including the right to legal representation, can and should be limited to prevent unreasonable
delays. Consider codifying the jurisprudence that has developed around legal practitioners that
unreasonably delay proceedings.

Specialist Courts vs Specialist Rolls

Experienced judges are more proficient and can “smell a rat” quickly. The “all-rounder” menu of
the High Court (stabbings, robberies) differs greatly from the “nuts and bolts” of the Specialised
Commercial Crimes Court.

The bulk of serious economic crimes are dealt with in SCCCs, and not the High Court, where
precedent can be set for dealing with serious crimes.

The Proposed Gauteng Model, i.e. dedicating a High Court, at Palm Ridge, to hear serious
complex commercial crime, corruption or money laundering cases in which experienced
SCCC regional magistrates are appointed as acting high court judges to hear these matters,
was endorsed by all parties. How to ensure that those appointed to preside in these court are
indeed specialists judicial officers requires further consideration.

The Special Tribunal is not a High Court. It can perform legality reviews but faces challenges
regarding forfeiture. The asset forfeiture jurisdiction of the Tribunal must be addressed as a
matter of urgency.

DAY 2

Data Trends and FATF Mutual Evaluation

Session 1: SCCC Data Collection and Long-Term Trends
Presenters: Dr Jean Redpath and Michael O’'Donovan

Sources of data: SAPS and NPA Annual Reports, ICMS Data (open/new/closed charges), and

manually collected data from SCCC charge sheets underpin the statistical findings presented.

Across the board they show worsening output.

© The data shows a historical decline in convictions which dropped from 1,400 in 2005 to
200 in 2024.

o In 2006/7, three convictions were achieved for every 100 reported commercial crimes. By
2024/25, this fell to two convictions for every 1,000 reported crimes.

SAPS-DPCI vs SCCU (NPA) Statistics:

® SCCU Convictions: Massive drop from 760 (2018/19) to 235 (2024/25).

DPCI Case Intake: Dropped from 3,793 (2018/19) to 1,461 (2024/25).

DPCI Convictions: Dropped from 1,031 (2018/19) to 338 (2024/25).

Intake Value: Spiked from R39 billion (2018/19) to R488 billion (2024/25).

Conviction Value: Only R1 billion (2018/19) rising slightly to R2 billion (2024/25).

o Arrests/Appearances Value: R6 billion in 2018/19, dropping to R3 billion currently.

Personnel Gaps: Law enforcement lacks trained forensic accountants and analysts.
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ICMS Money Laundering Statistics

Withdrawal Rates: For third-party laundering, 47 cases were withdrawn and 37 were discharged.
Sentencing Breakdown (Regional Court):

© 17 imprisonments; 17 wholly suspended; one partially suspended.

© Three fine options; one deferred fine.

©® 11 cases closed due to the accused being deceased.

= The majority of money laundering charges take 1.5 years to reach closure (delay breeds delay).
= As public servants, officials are bound to accept Auditor General-approved data; complaints

that the data is incorrect must be addressed rather than serve as a basis to reject the data.

Specialised Commercial Crimes Courts Analysis

Resource Allocation: Since 1999, the unit grew from 20 prosecutors in two courts to 300 legal
appointments across 23 courts in 2024/25 (with 90 pending).
In 2006/7, 1,844 cases were enrolled; in 2024/5, there were only 268 verdicts (a 1/7 ratio).

= The myth that productivity is low because more complex cases are being enrolled, has been

debunked by the data:

® High Value: Average SCCC case value is under R1 million (often under R500,000).

© Number of Accused: Average of 1.5 individuals per case; 90% involve two or fewer accused.
o Multiple Witnesses: 44% of cases are finalised without any witnesses called.

Main Charges: Fraud (245), POCA (92), Corruption (62), Theft (35), Forgery (31), PRECCA (29),
Obstructing (12), Uttering (7), MFMA (3). Legislation tailor-made for money laundering and
corruption hardly invoked.

= Outcomes: Over 40% are withdrawn; 35% result in prison; 35% in fines.
m Conviction Rate (88%): Critiqued as “cherry-picking”, indicating that prosecutors avoid difficult

or truly complex cases.

Session 2: Preparing for the 2026/27 FATF Mutual Evaluation
Presenters: Ismail Momoniat and Anthony Altbeker

The Mutual Evaluation Timeline and Components

Grey Listing Warning: South Africa must not become complacent after exiting the grey list.
There is a significant risk of doing poorly in the 2027 FATF Mutual Evaluation and South Africa
returning to the grey list.

FATF will commence a mutual evaluation assessment of South Africa, an 18-month process
from May/June 2026 to Oct/Nov 2027 which will include an onsite visit.

Unlike the previous evaluation, in which technical compliance was the focus of the assessment,
this evaluation will be focused on “Effectiveness” measured across 11 Immediate Outcomes.
South Africa needs at least three Substantial Effectiveness and three Moderate Effectiveness
ratings to remain off the grey list.

The 107 Bottleneck: 107 deals with Money Laundering Investigation and Prosecution and is
the most difficult outcome for South Africa to show progress on. A “Low” rating in 107 will
negatively impact 102, 105, 106, and 108.

In assessing 107, assessors look for evidence of third-party/professional laundering cases, use
of legal persons to launder, and cross-border sophistication. Sanctions for these crimes must be
effective and dissuasive.



Core Criteria for Assessing 107:

Money laundering offences are investigated and prosecuted (stand-alone and linked to serious
predicate offences) in line with the country’s risk profile.

Serious and complex money laundering cases are pursued, including third-party/professional
laundering, use of legal persons/arrangements, and cross-border/sophisticated methods.
Money laundering prosecutions are not routinely substituted by predicate-only prosecutions
without sound justifications.

Sanctions (custodial, financial, confiscation-related) are effective, proportionate, and dissuasive.

Serious and Complex Money Laundering

Serious and complex money laundering refers to laundering activity involving significant
criminal proceeds, sophisticated concealment methods, third-party or professional laundering,
and/or cross-border elements, typically linked to major proceeds-generating predicate offences
and requiring advanced financial investigative techniques.

Professional Enablers

Professionals such as lawyers, chief financial officers, and accountants are frequently involved
in high-proceed generating crimes. There are 28 specific cases currently under study being
monitored, and assessors will ask about their timelines to completion.

Detailed Breakdown of Immediate Outcomes:

107 (The most difficult): Investigation and prosecution of serious and complex third-party
money laundering. This outcome does not include convictions in its assessment.

105: Accurate, up-to-date beneficial ownership in practice and its use by law enforcement
agencies.

106: Demonstrating the quality and effectiveness of Customer Due Diligence (CDD) and
Suspicious Transaction Report (STR) regimes.

108: Confiscations of domestic and foreign proceeds.

102: Mutual Legal Assistance Requests.

NB: A poor outcome for 107 (rated “Low Effectiveness”) will negatively impact 102, 105, 106,
and 108, making it difficult for them to achieve better than “Moderate” ratings.

Key Reporting Lines and FATF Dates:

National Risk Assessment (NRAs): Finalising the NRAs, including updating the NRA on Money
Laundering, minor updates to Terror Financing, and preparing a new NRA on Proliferation
Financing.

June 2026: First report on technical compliance due.

November 2026: Second report on Effectiveness due.

October/November 2026: Scoping Report by FATF Assessors.

March 2027: Onsite Visit by assessors.

Proposed Actionable Solutions:

Identify 10 money laundering cases in each province and establish a dedicated court to push
them to finalisation over the next 100 days.
Enrolment of less complex cases that meet critical assessment criteria while monitoring and
identifying what is delaying complex cases.

= Shift away from “business as usual’, which only accelerates decline. A proactive approach is required.
= Support investigators in identifying the kinds of cases that meet FATF criteria.

%)
o
=
<
=
(O]
=
o
|
[a)
4
2
3
>
w
Z
o
=
[a)]
z
<
m
2
o
()
-
<
9]
o
|
=
=
o
O
z
e
-
o
2
a4
(24
o
O
x
[
—
o
=
o
O
=
4
e
g
o
[a]
=
[a)]
<
w
=
3]
|
[
™
(]
z
o
o
<
(o)
[
(%)
0
o
&
<
o
b
o
o
[

PART 2: THE MONT FLEUR SYMPOSIUM OVERVIEW

o\
w




Proposed Solutions for Expedition:

= Adopt a new, threat-based approach to money laundering investigations and prosecutions.

= Improve case screening.

»  Undertake a concerted effort to define “complex commercial crime”.

m Create shared performance indicators across the cluster using FATF criteria for money
laundering.

= Establish necessary infrastructure to support electronic evidence submission, leading evidence
electronically, and using Al more effectively.

= Proper skills development and training needed among investigators, prosecutors and judicial
officers.

= Develop guidelines for prosecutors to deal with delays and ensure that intake criteria are strictly
adhered to by all provinces.
Implementing continuous rolls in the High Court and particularly in SCCCs.
Use restraint orders to secure property until criminal matters are finalised, and conduct
confiscation inquiries before sentencing. Use restraint orders connected to criminal trials as
a basis to fast track those criminal trials to save the state the cost of interim management
of assets.

= SIU and other structures to integrate efforts and speed up investigations to avoid duplication
of effort.

= Uncertainty regarding who has the power to institute civil and criminal forfeiture under POCA
must urgently be clarified in the law.
Presiding judges or heads of court to robustly prioritise cases.

= Consider imposing case management timelines and an absolute limitation of time from the start
of a case to the end.
Use case managers to hold pre-trial meetings where minutes are recorded.
Matters should not start de novo. Prosecutor recusal applications can be solved by providing
new prosecutors immediately.

DAY 3

Legislative Reform, Judicial Case Management, Resolutions and
Future Actions

Session 1: Legislative Reform Roundtable
Presenter: Acting Director General Kalayvani Pillay

m  State of the Criminal Procedure Act:

© Multiple amendments over time have created significant legal complications.

© The CPA is the foundation of the criminal justice system; any further amendments must be
handled with extreme caution to avoid missing critical legal safeguards.

© There is a noted capacity shortfall in research and drafting within the department.

= Rationales for Reform:

o Constitutional Alignment: Ensuring human rights are upheld, specifically addressing the
overcrowding of pre-trial prisoners due to an inability to pay bail (socio-economic context)
and a lack of verifiable addresses.

© Modernisation and Efficiency: Implementing remote testimony, the digitisation of dockets,
and robust case flow management.
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® Victim-Centred Approach: Improving feedback loops to victims and exploring alternative
bail payment methods.

® Increase in Police and Prosecution Conduct: Addressing “unnecessary” or malicious arrests
and unlawful prosecutions.

= Key Areas of Review and Projects:

o Appropriate Dispute Resolution: Rebranding from “alternative” to “appropriate” dispute
resolution.

© Non-Trial Resolutions: Corporate resolutions where companies pay agreed fines and commit
to internal reforms to avoid prosecution. This is seen as a way to recoup state funds and
address money lost to crime without leading to corporate impunity.
Bail Reform: SAPS, NPA, and other stakeholders have largely accepted new bail proposals.
Language Rights: Reforming rights to accommodate various dialects.
Legal Representation: Addressing the “change of lawyers” as a delay tactic and managing
related conduct.

o Appeals, Reviews, and Expungement: Reviewing the expungement of criminal records for
minor offences (e.g., shoplifting); proposal to reduce the waiting period to 5 years rather
than 10 for crimes not involving imprisonment.

Session 2: Judicial Case Management
Presenter: Judge Legodi

= Judicial Accountability:

© Judicial officers must not be “bystanders” - they are obligated to take control of the pace of
criminal matters.

© The Norms and Standards of the Judiciary, adopted in Cape Town in 2014, is the governing
framework for expediting cases.

= Operational Strategies to consider:

o Splitting Trials: Finalisation is difficult with too many accused; judges should split the accused to
focus on specific individuals.

o Limit Postponements: Judicial case management should be used to define strict timelines and
limit the number of postponements granted.

o Apply Rule 37A (Uniform Rules to Criminal Cases): This rule informs case management by
allowing judicial officers to impose penalties for non-compliance in civil cases and should be made
applicable in criminal cases.

© Contempt and Delinquency: Proposals include declaring non-compliant litigants “delinquent”
(Gauteng Directive) and holding lawyers in contempt of court for failing to follow rules.

m  Systemic Issues:

© Wrongful Arrests: 91% of cases against SAPS involve unlawful arrests, representing a massive
drain on state coffers, alongside syndicates in the health sector. There is an urgent need for better
police training.

© Trials-within-a-Trial: Identified as a major source of delay.

International Benchmarking: Norway is cited as an example for managing delays particularly well
regarding child testimony, requiring that the testimony be take almost immediately and retained as
a record without further need to call the witness.
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Final Sessions: Resolutions and Future Actions

The participants endorsed the legislative proposals included in the attached Appendix C. The
Symposium also agreed on the following additional actionable next steps to address delays in the
adjudication of complex commercial crime, corruption and money laundering cases:

® Ismail Momoniat, who is leading South Africa’s engagement with FATF in advance of the
upcoming Mutual Evaluation in 2027, is to advocate for the inclusion of the priority legislative
reforms to address delay (outlined in Annex A) in an expedited Omnibus Bill to be championed
by National Treasury for adoption by Parliament in 2026 as part of a package of expedited
FAFT reforms.

= Alternatively, Acting Director General of the Department of Justice and Constitutional
Development, Kalayvani Pillay, will consider the possibility of including the proposed
amendments, as part of a separate Court Efficiency Bill to be adopted on an expedited basis to
demonstrate progress towards addressing systemic delays in the Criminal Justice System (CJS).
The DGRU/StAR team is to write to the Minister of Justice and the Chief Justice advocating for
the legislative amendments to be tabled before Parliament on an urgent basis.

= Justice Francis Legodi, Chairperson of the Advisory Committee on the Review of the Criminal
System Project, will also advocate for the proposed amendments to be included in the proposals
being considered as part of the broader Review of the CPA by the South African Law Reform
Commission (SALRC).

= Judge Aubrey Ledwaba, the Deputy Judge President of the Gauteng Division of the High Court
of South Africa and Chairperson of the Magistrates Commission, who is currently involved with
revising the Norms and Standards, 2014, to be adopted by the Judiciary in July 2026, will share
the proposals to amend the Norms and Standards with the participants within two weeks.

m The DGRU is to engage with the South African Judicial Education Institute (SAJEI), on developing
a Guideline or Standard Operating Procedure for Judicial Case Management that can form part
of a training module for newly appointed judicial officers.

= The DGRU/StAR team is to conduct a study on the reasons why trials are not being set
down on a continuous roll in the Regional Courts, despite the requirement in the Norms and
Standards and Practise Directives that this be done. They will also develop recommendations
to ensure improved compliance with this requirement, including exploring the development of
a scheduling application.

= Judge Cassim Moosa, Judge of the High Court of South Africa, Gauteng Division, Johannesburg
and Advocate Cronje are to develop a concept note to establish a pilot initiative in Palm Ridge
in Gauteng. This would propose the establishment of a Criminal Division of the High Court,
dedicated exclusively to the adjudication of priority corruption and money laundering cases,
staffed by specialist judicial officers, including those appointed on an acting basis from among
experienced Regional Court magistrates presiding in the SCCCs.
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To deal with the lack of finalised serious and complex money laundering cases required for
the next FATF Mutual Evaluation in 2027, a multi-stakeholder law enforcement committee
convened by Ismael Momoniat to deal with the FATF evaluation, is to develop a list of priority
money laundering cases to be fast-tracked through the dedicated court(s). Priority is to be given
to finalising cases previously presented as case studies in FATF reports, and cases that meet the
10 7 criteria. The selected cases must align with South Africa’s crime risk profile as outlined in
its risk assessment.

The NPA is to review the prosecution policy and policy directives to address the causes of delay
that pertain to prosecutors (particularly representations in terms of s179(d) of the Constitution).
They will also review the over-reliance of conviction rates as a performance indicator and
instead improve monitoring the finalisation rate of cases.

The DPCI (Hawks) and the NPA (SCCU) are to improve trial readiness screening in complex
commercial crime, corruption, and money laundering cases prior to enrolment.

The DGRU is to convene a data-collection committee represented by all the stakeholders
present at the symposium to ensure more coherent data collection to support expeditious
resolution of criminal trials.

The DGRU/StAR is to convene cross-functional workshops on case management to include the
Judiciary, prosecutors, Legal Aid SA, and the LPC.
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ANNEX A:

ANALYSIS OF DGRU STUDY OF SCCCs

17 February 2026

Over the past 25 years the resourcing of the SCCU has improved markedly. In 1999, the year
they were established, there were 20 prosecutors in two SCCCs. By 2025 the figures had risen
to 300 prosecutors (legal practitioners) in 23 courts. Despite this, the number of cases enrolled
and prosecutions achieved has dropped dramatically. The 2024/25 Annual Report indicated
that only 235 prosecutions were achieved in that financial year. This corresponds to less than
one guilty verdict per SCCU prosecutor a year. At the time that Report was published a further
90 appointments were pending.

The graphic illustrates, on a common scale of 0 to 100, the trend in cases, number of prosecutors,
prosecution rates, and the number of SCCCs established. In each case (except the SCCCs) the
maximum observed value in the time period is set at 100.
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Problematic
In the 2024/25 Annual Report the NPA explains the more recent decline in prosecutions thus:

The number of cases and conviction rate in the dedicated SCCCs have shown a slight decline
since 2020. This is mainly due to a management decision in November 2020 to migrate some
cases to the general Regional Courts to alleviate the workload, with cases becoming more complex
and taking longer to finalise. The decision led to a review of the intake criteria of cases into the
SCCU in 2021.

The reasons provided by the NPA are unconvincing. Attributing the decline in prosecutions to each
of the three reasons are considered briefly:

= Given the large number of cases submitted for prosecution there is no shortage of offences that
could be pursued by the SCCU. Consequently, migrating cases to Regional Court should, ceteris
paribus, not result in decreased SCCC throughput. Rather an increase in the total number of
verdicts realised for commercial offences should be evident.

m “..taking longer to finalise”. Given that a higher number of cases had been enrolled in preceding
financial years, further delays in prosecutions will tend to inflate (not reduce) the subsequent
count of verdicts realised.

= The SCCU accounts for the long-term decline in prosecution as something that reflects the
increasing complexity of cases. For example, a sharp drop in the number of prosecutions
followed a decision not to enrol Road Accident Fund (RAF) cases in the SCCCs. In terms of the
NPA explanation the decline in prosecutions must be attributable to increasing complexity.

Unfortunately, no definition of “complexity” has been offered other than that such cases require
“complex investigation”. This makes it difficult to measure case complexity and verify trends. It is
however possible to look for the obvious correlates of complexity.

Complexity

Commentary on the role of the SCCU indicate its primary objective is to secure convictions in
commercial cases and, of late, to secure convictions in commercial crimes of the type that resulted
in South Africa being placed on the FATF grey list. Countries on the grey list are those:

“... countries that are actively working with the FATF to address strategic deficiencies in their
regimes to counter money laundering, terrorist financing, and proliferation financing. When the
FATF places a jurisdiction under increased monitoring, it means the country has committed to
resolve swiftly the identified strategic deficiencies within agreed time frames and is subject to
increased monitoring.”

The SCCU enables the NPA to secure convictions in commercial cases that are complex, are of public
interest, have high value, and in those cases, where international actors (or organised syndicates)
may be involved and superior defence counsel can be expected. The SCCU is thus intended to deal
with commercial cases where securing a prosecution is more challenging. The establishment of
the SCCU (with its close cooperation between the NPA and Hawks, SARS etc. and the SCCCs) was
intended to enhance prosecutions where some degree of complexity can be assumed.



If, as indicated above, the SCCU is not increasing the number of verdicts, despite better resourcing,
this may be explained by the increasing complexity of cases. However, in the absence of a definition
of complexity and without details of the skills used to secure prosecutions, analysts have to look
elsewhere to see if cases are indeed increasingly complex. This may be done by identifying the
correlates of “complexity”. Complex cases may well be those that:

Have high value.

Are of particular public interest.

Involve organised crime and/or international actors.

Involve a large number of charges.

Involve a large number of accused.

Show significant potential for redress/recovery.

Turn on expert testimony.

Are based on legislation fashioned specifically to deal with commercial and organised crime.

DGRU Survey Methodology

The data needed to speak authoritatively to the above issues is in disarray. However, a survey
of SCCC dockets carried out by DGRU presents an opportunity to test some dimensions of the
“complexity” of cases.

The DGRU study covered all case dockets closed after 2022 in nine of the 23 SCCCs. Details of
timelines, the value of offences, outcomes, the number of charges involved, the severity of the
main charge, legislation invoked etc. were collected in the survey. The result was a generalisable
dataset showing a random selection of details of 356 closed cases. In addition, every third file was
trolled for details of each postponement (dates, reasons etc.).

These details were used, inter alia, to see if SCCU cases appear to be “complex”. While only nine of
the SCCCs were surveyed, the total number of cases reviewed exceeds the number of cases closed
by the SCCCs each year. Pertinent details are summarised below.

High Value TOTAL VALUE INVOLVED

Value groups

SCCC cases are, reputedly, commercial cases
dealing with high values. For example, the claim
that SCCCs deal with cases that run into billions
of rand is peddled across the criminal justice

RO

R1-10 000

R10 000-100 000
R100 000-R1m

system. The claim is reiterated by magistrates Rim-10m
. . . R10m-100m

and DPCI officials alike. The cases reviewed by
R100m +

the DGRU collectively encompassed offences NA
of almost R2.2 billion. The chart below indicates

the monetary value of the charges involved in

the surveyed cases across value categories.

This chart is dominated by high value cases -

those involving R10 million or more.
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While cases involving large values dominate the “value chain” such cases represent a very small
number of SCCC cases. For example, there is only one case valued in excess of R100 million and
there were no cases valued in excess of R1 billion. In terms of SCCU workload, high value cases
may dominate the value involved, but such cases represent a tiny fraction of SCCU workload. The
vast majority of SCCU cases reflect significantly lower values.

The average value of the cases in SCCCs is slightly under R500 000. While this sum is not trivial,
it is not in line with the claims about the SCCU prioritising high value cases, nor is it in line with
expectations spurred by magnitude of losses in state capture etc.

Monetary Impact

A primary objective of prosecutions (and of SCCC prosecutions in particular) is to reduce the
economic dividend of crime. Commercial offences, in addition to the expected sanctions of
incarceration and fines, also attract other financial sanctions like compensation and confiscation
orders. The total value of surveyed cases which resulted in a guilty verdict was R1.5 billion (71% of
the total value involved in all surveyed cases).

In the surveyed cases the following penalties were imposed in addition to incarceration:
= Compensation: R6.8 million
= Confiscation: R8.1 million

It is apparent that confiscation and compensation orders amounted to less than 1% of the value
involved in cases resulting in a guilty verdict. In addition, the following financial penalties were also
imposed:

= Fines: R6.0 million

= SARS orders: R5.7 million

Collectively, fines, compensation orders, confiscation orders, and SARS penalties amount to
R26.7 million or 1.7% of the value of the associated offences. It would thus appear that little
use is made of financial penalties in the SCCCs and this dimension of complexity does not drive
SCCU work.

Penalties

SCCCs are a category of Regional Courts. Regional Courts typically deal with those criminal
offences where a significant period of imprisonment could be imposed. However, as SCCCs deal
with a particular subcategory of offences not routinely pursued in Regional Courts, it is thus not
possible to do a like-for-like comparison of sentences imposed by SCCCs and other Regional
Courts. However, the penalties imposed by SCCCs seem significantly harsher than those imposed
by Regional Courts in general. SCCCs have a relatively high imprisonment rate with just over
one-third (38%) of convictions resulting in a prison term. However, over one-quarter of these jail
sentences were fully suspended.



Typically, in Regional and District Courts more than half the cases are withdrawn. In SCCC cases
only one-third (34%) of cases were withdrawn. There is a lower chance that SCCC cases will be
withdrawn and sentences imposed in those courts tend to be heavier than those imposed in other
lower courts.

PENALTIES

40

30
€

2 20
(@)

10

0

fine prison wholly suspended withdrawn
Outcome

Witness and Accused Numbers

Case complexity may be intimated from a large number of witnesses being called or there being a
large number of accused involved. On average, 2.2 witnesses were called in SCCU cases. However,
44% of cases were finalised without any witnesses being called, driving this average down. If at
least one witness was called, then the average number rises to five.

There were, on average, 1.5 individual accused in each case. In 90% of cases there are two or fewer
accused. In a minority of case there are a relatively large number of accused - in 2% of cases there
are five or more accused.

Neither of these figures suggest that SCCC cases are typified by complexity in terms of the number
of witnesses called or a large number of accused in each case.

Main Charges

Case complexity may also be indicated by the use of legislation that speaks specifically to commercial
offences that are likely to be complex. Of particular interest is the extent to which the main charge
was formulated in terms of PRECCA, POCA, and the Public and Municipal Finance Management
Acts (PFMA and MFMA respectively). However, 70% of the charges cited in SCCC cases were in
terms of common charges like theft, fraud and miscellaneous charges that regularly appear in lower
courts. Collectively only one-in-five charges (19%) were in terms of PRECCA, POCA or the MFMA.
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The data indicates that although the SCCU are more likely to invoke legislation directly pertinent
to complex commercial offences the “regular” offences like theft and fraud dominate the charges
pursued in the SCCCs.

The main charges faced by the accused in the survey were (in order of decreasing frequency):

Fraud 245
Misc. other 125
POCA 92
Corruption 62
Theft 35
Forgery 31
PRECCA 29
Obstructing 12
Uttering 7
MFMA 3
PFMA 0

The above suggests that the business of the SCCCs does not appear of such complexity that it
could explain the decline in case throughput in recent years.

Timelines

Prima facie there is little to indicate that the cases brought by the SCCU are unusually complex.
However, the SCCU and SCCC also promised the speedy resolution of commercial offence charges.
This expectation is heightened by the low number of cases heard, close co-operation between the
SCCU and investigators, and the increased dedication of resources to the SCCU. However, the
SCCCs seem to take inordinately long to conclude cases - the average SCCC case in the sample
took 427 days between first appearance and verdict. In other words, half the cases take longer
than 14 months to conclude and often take substantially longer than that.

NPA guidelines indicate that cases should be concluded within nine months of first appearance.
Less than one-third (30%) of the cases in the survey were concluded within this time period. While
offences involving larger values tend to take longer to finalise this aspect of complexity cannot
account for the extended average duration of cases. As indicated above - few cases are of very
high value. To understand case duration it is necessary to examine the frequency with which cases
are postponed.

&
)
o
Ll
(2
=)
o
w
(©)
5
<
[a]
=
<
=)
(4
15
<
ac
s
2
(®]
(%2}
=
(%]
i
(%2}
<
(9]
]
Z
(4
w
[a)]
P4
3
>
Ll
P
(©)
=
X
51
|
o
>
®]
O
1
(©)
P4
Q
<
)
[a)]
=
[a)]
<

N
N




Postponements

The survey indicates that the average SCCC case is subject to 14.5 postponements between first
appearance and verdict. The density plot below shows how the number of postponements is
distributed. The graphic highlights that the peak number of postponements is just below 14 and
that a significant proportion of cases are subject to more than 25 postponements.

DENSITY OF POSTPONEMENTS

0.03 /\
002 [ \
0.01

0.00

Density
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Number of Postponements

Authorship of Postponements

Postponements are thought to be primarily prompted by requests from the accused who may need
more time to brief counsel, access dockets etc. As a result, meeting the legitimate requirements
of the accused is seen as the leading cause of long case duration. However, the DGRU survey was
able to test this assumption. In every third case surveyed details of postponements were obtained.
This method resulted in the details being obtained for 2025 postponements across 105 cases.

The details obtained from this procedure included who requested each postponement and how
long that postponement delayed proceedings. That study shows that less than half (40%) of all
postponementswere at the request of the accused. The next most frequent source of postponements
(33%) was attributed to “trial procedures”. This category included continuances (postponements
for further trial) and delivering judgment. One-in-six postponements (16%) were at the request of
the prosecution. The smallest category of postponements was for court management issues like
when interpreters were not available, or there were power cuts etc.
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ORIGIN/AUTHOR OF DELAYS

600

400

Number

200

Court management From accused Trail procedures NPA

Origin

Impact of Postponements

This postponement component of the survey reveals that the SCCC cases were subject to an
average of 14 postponements. Each postponement delayed proceedings by an average of 31 days.
Half of the postponements were for between 10 and 50 days. The vast majority of postponements
(80%) were for more than 10 days. Once account is taken of the first appearance and verdicts the
average number of court appearances in SCCCs rises to 16.

Despite being randomly drawn from the initial study the cases where postponements were detailed
lasted significantly longer than in the survey as a whole. In the postponements component of the
study an average of 634 days (or 21 months) lapsed between first appearance and verdict (or
dismissal). By comparison the larger survey showed that an average of 427 days lapsed between
first appearance and verdict. While this points to distortions between the study and the sub-sample
there is no reason to assume that the findings below are biased. The duration of postponements
can be assumed to be independent of the number and duration of previous postponements.

As indicated above, postponements were classified in terms of who authored/prompted them. This
categorisation reveals that less than half of all postponements were at the request of the accused.
The length of the postponements did not seem to depend on who authored them. In other words,
the average length of postponement arising from “court procedures” was, for example, the same
length as delays requested by the accused.



The average delay, by author, is listed below.

AUTHOR AVG. DELAY (DAYS)

Court management 32.5
from accused 31.0
NPA preparation 33.0
other 29.0
Trial procedures 31.0

Expediting SCCC cases seems to hinge on reducing the number of postponements. The
postponement component of the survey enables the impact of various scenarios to be presented.
These scenarios have varying degrees of plausibility. For example, it is within the power of the
NPA to reduce postponement requests from prosecutors. However, limiting requests from the
accused for delays is more challenging. The scenarios can be used to show the impact on overall
trial duration if, for example, postponements requested by prosecutors were eliminated or court
management issues were addressed.

Management of Requests From the Accused (21%)

About 40% of all postponements were at the request of the accused. The primary reasons for the
accused/defence requesting postponements are indicated below. The proportion is indicated as a
percentage of all requests from the accused. The largest category (one-third) of requests from the
accused were due to the accused failing to appear.

REASON PERCENTAGE

accused absent/ill 33
legal representative unavailable 16
consultation with legal representation 15
accused needs legal representation 11
new attorney 7
representations 6
defence not ready to proceed 4
legal representative needs financial instructions 4
bail application pending 3
accused and/or legal representative absent by state arrangement 1
application ito s174 of cpa 1
accused preparing to request withdrawal 1
obtaining finances for attorneys fees <1
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The balance of the reasons forwarded by the accused may be reduced by presiding officers
managing cases more strictly. For example, by starting cases only once counsel is ready to proceed,
magistrates can reduce the postponements due to the lack of counsel, counsel not being prepared,
or the need to find funding for legal representation. Vigorous case management could significantly
reduce the number of postponements. Hypothetically if all requests other than those prompted
by the accused being absent were eliminated then the average duration of SCCC cases could be
reduced by 21%.

Management of Prosecutor Requests (12.2%)

While stricter case management falls to judicial officers the NPA has greater control over how
frequently prosecutors call for postponements. Currently prosecutors are the authors of one-in-six
(16%) of all postponements. If these postponements were eliminated the average duration of trials
would drop by 12.2%.

Court Management (18%)

The third domain of importance is court management. Court managers are tasked with ensuring
that trials flow smoothly, but breakdowns occur when:

= Copies of documents, digital records or transcripts are not available.

The court building is closed.

The designated court is busy with another matter or staff is absent.

Court equipment is not working.

There is load shedding or no electricity.

Interpreters are not available.

Although breakdowns in court processes resulted in “only” 11% of postponements these “court
management” issues could be reduced by improved management. If such breakdowns were
eliminated, then the average duration of SCCC cases would drop by 18%.

Continuous Roll (27%)

Rigorous case management could be implemented by, for example, placing only trial ready cases
on the roll and by adopting a continuous roll. The first step would eliminate postponements for
“further investigation” or bail applications. The second step, the continuous roll, would eliminate
postponements for “further trial”, “part heards” etc.

While postponements tend to be forone month, the factorsrelated to continuous roll postponements
also average 30 days. However, there is significant variation in postponement length of continuous
roll factors. Postponements for sentencing and judgment are, typically, shorter and are usually for
about one week. Other factors like setting a (new) trial date, being “crowded out”, or “part heards”
result in postponements of significantly more than a month. The density plot below compares the
duration profiles or items related to the continuous roll with all other postponements. Factors
related to a continuous roll peak at about 10 days, while other factors peak at about 25 days.



As they are associated with shorter delays, eliminating continuous roll factors will expedite the
conclusion less dramatically than eliminating the other postponement factors.

DISTRIBUTION OF LENGTH OF DELAYS
Continuous roll issues vs. all other

N

0015 \ \ Roll continuity factors
. Other

0.010 \\

0.005

. Continuous
0.000 ESS e

0 50 100 150 200
Delay (days)

Density

By adopting a continuous roll, the average duration of trials could be reduced by 27 days.

Cumulative Impacts

As the Judiciary and the NPA manage different components of the criminal justice “value chain”,
their interventions can complement each other. If postponements from both prosecutors and
court procedures were eliminated, then the average duration of cases would be 16.7 months - a
one-quarter reduction in the current average. If postponements from 1) prosecutors and 2) court
procedures were eliminated and, additionally, if postponements from the accused were limited to
instances where the accused was unavailable, then average duration of cases would drop even
more significantly. However, to reliably estimate the full impact of the various scenarios it is
necessary to deal with missing responses in the data.

“Other” Postponements

In one-quarter of the postponements listed in the survey the reason for the delay or the author of
the delay was not clear. The missing responses were largely the result of indecipherable handwriting
or missing commentary on the docket. As a result, a significant proportion of postponement
authors and rationale were indicated as “NA” or “other”. In the above analysis the “other” category
was systematically ignored. Unfortunately ignoring this group also ensures that the associated
postponements are treated as given - they, for example, cannot be attributed to the prosecution
or accused. The failure to attribute the postponements to any of the categories effectively adds
6.3 months to the average SCCC trial. However, if the omissions are due to poor handwriting etc.
then the “other” category can be treated as random errors and category values can be imputed
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from the balance of observations. This process distributes the 6.3 months attributed to “other” in
proportion to the known causes. Eliminating this category by imputing appropriate values allows
for the estimation of the duration of cases if:

= Postponements from prosecutors are eliminated.

= There were no unnecessary delays for case management.

= A continuous roll is established.

Under these conditions only postponements for 1) sentencing, 2) judgment and 3) for the absence
of the accused remain. All but 35% of postponements are then eliminated from SCCC trials and an
average SCCC trial would be reduced to under 7 months.

Synopsis

By eliminating postponements derived from manageable issues the current average duration of
SCCC trials can be substantially reduced - from 21 months to less than eight months. Similarly, the
average number of postponements would halve from the current 14 to seven.

Conviction Rate

One key item omitted in the above narrative (but included in the first graphic) is the “conviction
rates”. This reflects the percentage of verdicts resulting in a “guilty” verdict. The conviction rate is
88%. Twelve percent of cases result in a verdict other than “guilty”. When the conviction rate is read
in the absence of the primary metric (the number of cases enrolled) it reflects the extent to which
prosecutors successfully avoided enrolling cases where there was some chance of an acquittal.

In other words, the conviction rates measure the extent to which prosecutors avoided difficult
cases. This is synonymous with them avoiding complex cases. The conviction rate thus measures
how well SCCU prosecutors avoided the type of case that defines the raison d’etre of the SCCU.
To some extent the use of the conviction rate as the primary measure of performance makes the
observed trend of rapidly declining enrolments inevitable.

Reliability of the Data

The last of the surveys to be included in the DGRU study was the two Palm Ridge courts.
These courts are the premier SCCCs for Gauteng. The survey data for Palm Ridge confirms the
trend observed in the other courts with respect to postponements, value of charges, duration,
“complexity” etc. However, the Palm Ridge data highlighted other concerns.

During the course of the study three datasets referenced the Palm Ridge SCCCs allowing for the
triangulation of data. The datasets were: 1) DGRU in-situ survey, 2) a list of closed cases (with
key data) supplied by the SCCU, and 3) the Integrated Case Management System used by the
courts. The three datasets show different counts of the total number of cases closed in the period
covered by the DGRU survey. As there have long been concerns about differences in Palm Ridge
ICMS figures and hand tallies conducted at that court, errors in the ICMS data were anticipated.
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However, the DGRU data and the SCCU list were drawn from the primary source (case dockets)
and the discrepancies between them should be minimal.

However, of the 140 DGRU survey cases closed after 2022 only 38 appeared in the SCCU list.
This indicates that the SCCU list may have missed up to two-thirds of the cases closed after 2021.
Conversely, of the 203 cases in the SCCU list only 20% appeared in the DGRU in-situ collation. This
indicates that the DGRU in-situ collation may have missed up to 80% of the closed cases.

Fortunately, we can use the above ratios to infer the number of cases concluded in Palm Ridge.
Assuming that the two studies constitute random draws from the same population the actual
number of cases closed in Palm Ridge must lie between 600 and 700 - double the number indicated
in the ICMS.

This clearly raises question about the veracity of the data - at least as far as Palm Ridge SCCCs
is concerned. In terms of this study (where there is consistency between the datasets) the
discrepancies are insignificant. On issues other than the total count of cases in court there is
concurrence between the DGRU and the SCCU datasets. There is no reason to dismiss any findings
presented above.

However, in terms of SCCU reporting the ramifications are more serious. Palm Ridge makes up a
significant proportion of all SCCU cases, and those courts directly impact estimates of the total
number of cases closed and the conviction rate. This under-count brings into question the NPA’s
figures of the total number of cases closed and thus the conviction rate for SCCUs as a whole.

Similarly, without correcting this issue, it is difficult to allocate resources appropriately. The efficient
allocation of resources and the derivation of performance indicators (like the prosecution rate)
requires reliable data (or at least unbiased information).

Concerns arising from the Palm Ridge situation have led many officials to dismiss available data like
the ICMS. While the concerns may be pertinent to Palm Ridge, there is little to indicate that other
SCCCs are significantly impacted by data shortcomings.

The absence of universally reliable data is not an insignificant administrative oversight or merely
an inconvenience. As long as authoritative data is not available court officials cannot be held
accountable for their performance.
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ANNEX B:

JEAN FRANCOISE REDPATH

| am a researcher on contract at the Dullah Omar Institute at the University of the
Western Cape.

| have a Bachelor of Science in Chemistry and Mathematics (1993), and Bachelor of Laws

(1995) both obtained at the University of Cape Town. | was admitted as an attorney of the
Cape High Court in early 1998. | have a Doctor of Philosophy in Law, State and Multilevel
Government from the University of the Western Cape (2020).

| have been working in research on criminal justice issues since 1999. In September
1999 | was employed on secondment to the Directorate of Special Operations (DSO)
of the National Prosecuting Authority (NPA) from Technikon South Africa. Thereafter
| became an independent consultant during which time | wrote inter alia monographs
on the Detective Service, the Directorate of Special Operations (DSO) and the NPA,
for the Institute for Security Studies and others.

In or about 2012 | began working for the Dullah Omar Institute, then known as the
Community Law Centre. During the period of state capture, we did extensive work in
Malawi, Zambia, Mozambique and Kenya, where | was responsible for research design and
analysis of data for the audit of criminal justice systems in those countries, in partnership
with local partners and government stakeholders in those countries. | am experienced in
working with and analysing and interpreting criminal justice system data.

After 2019, | was asked to assist the NPA in various data analysis projects, in particular a
project on the performance of the lower courts. | presented the results of this to the NPA
senior management in March 2020. | have also assisted on projects for and about the NPA
subsequently. To this end | received data from the NPA of various kinds.

Most recently in May 2025 | received a series of datasets drawn from the Integrated Case
Management System (ICMS), which are large datasets purporting to record every case
and every charge, for each year from 2018 to 2024 (ending May 2025). Each year had two
datasets, one of new cases, and one of closed charges, from the relevant year. There was
also an Open dataset for District Courts and Regional Courts. The analysis below relies on
these datasets.
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10.

11.

12.

13.

14.

15.

16.

17.

My analysis of these datasets strongly indicates that delay has increased in the courts, both
District and Regional, and that this has and will lead to further delay and fewer and fewer
outcomes by way of verdict.

In 2019, charges closed in the District Court (all outcomes, all charges) had a median of
71 days from first appearance to outcome. By 2024, the relevant figure had increased to
103 days.

In 2019, charges closed in the Regional Courts (all outcomes, all charges) had a median of
340 days from first appearance to the charge being closed. By 2024, the relevant figure
had increased to 470 days.

Confining the analysis to sentenced charges in the Regional Court only, the number
of days from first appearance to the charge being sentenced, went from 381 (2019)
to 508 days (2024).

The number of closed charges in the Regional Court in 2024 exceeded the new cases

in 2024. However, since the number of open charges in the Regional Court exceed the
number which are closed in a year, and median durations of closed cases exceed 365 days,
backlogs are inevitable, not due to new enrolments, but due to delay in open cases.

The number of new cases in the District Court exceeded closures in the District Court in
2024. Hence, further backlogs are inevitable in the District Court too, if the rate of case
conclusion remains the same.

The frequency of postponements is central to understanding court burden:

Only 25 percent of open charges had 9 or fewer postponements. In other words, 75 percent
already had 10 or more postponements.

Some 10 percent of open charges, had 42 or more postponements.

Durations appear largely to be driven by charge type and whether the matter is in the
District or Regional Court. Only 24 percent of closed charges were closed by way of a
trial-verdict in 2024.

Fewer than 100 000 charges resulted in a conviction and sentence in 2024, and only

8 percent of all closed charges, resulted in a term of imprisonment. In 2019, there were
more than 160 000 charges resulting in a sentence. The nature of sentence was not
recorded in the 2019 data.
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ANNEX C:
PROPOSALS FOR REFORMS TO

REDUCE DELAYS IN THE CRIMINAL
COURTS OF SOUTH AFRICA

There is and can be no doubt that the length of time taken in the criminal courts of
South Africa to try a defendant from first appearance to closure has substantially
increased over the years.

Dr Jean Redpath, a researcher with the Dullah Omar Institute at the University of the
Western Cape, has worked in research on criminal justice issues since 1999 and has
assisted the NPA in various data analysis projects. In May 2025 she received a series of
datasets drawn from the Integrated Case Management System (ICMS), which are large
datasets purporting to record every case and every charge in the Magistrates’ Courts,

for each year from 2018 to 2024 (ending May 2025). Each year had two datasets, one of
new cases, and one of closed charges, from the relevant year. There was also an Open
dataset for District Courts and Regional Courts. Relying on these datasets she reached the
following conclusions?:

“9. In 2019, charges closed in the Regional Courts (all outcomes, including withdrawals,
discharges, acquittals, etc. and for all charges) had a median of 340 days from first appearance
to the charge being closed. By 2024, the relevant figure had increased to 470 days.

10. Confining the analysis to sentenced charges in the Regional Court only, the number of
days from first appearance to the charge being sentenced, went from a median of 381 (2019)
to 508 days (2024).

11. Ten percent of charges in 2024 were closed (all outcomes) after 1,509 days (4 years) and up
to 7,620 days (20 years).”

In the years 2019-2024 the period from first appearance to closure has increased by
about one-third. A significant number of cases are now taking four years and over from
first appearance to closure.

There is and can be no doubt that this increase from first appearance to closure can only
get worse absent reform.

Delays cause further delays in large part because the courts must not only process new
cases but also process the backlog. Jean Redpath writes:

“12. The number of closed charges in the Regional Court in 2024 exceeded the new cases in
2024. However, since the number of open charges in the Regional Court exceed the number
which are closed in a year, and median durations of closed cases exceed 365 days, backlogs are
inevitable, not due to new enrolments, but due to delay in open cases.”

1 This direct quote is extracted from a report presented by Dr Jean Redpath at the Mont Fleur Conference
in January 2026.
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10.

Delays also cause further delays because there is no incentive for a defendant to plead
guilty if the case against him or her will be resolved only in the distant future and may be
withdrawn because, for example, of the unavailability of prosecution witnesses.

Lengthy delays in the resolution of serious corruption and money laundering cases carry
the risk that South Africa may be put back on the grey list. The new round of evaluation
starts in the latter part of 2026 with a final report scheduled to be presented to the FATF
plenary in October 2027. Ismail Momoniat, the former Director General of the Treasury
and current Treasury Lead Consultant on FATF, noted that:

“Two of the 11 effectiveness measures (Immediate Outcomes 7 and 9) used by the FATF to
assess any country during its Mutual Evaluation review relate to investigations and prosecutions
of money laundering and terror financing crimes. South Africa struggled with having both these
measures to be deemed to be largely addressed during its grey listing review by the FATF assessors
- both these measures were the last of the 22 action plan items to be addressed, in June 2025,
over two years after SA was grey listed.

During our engagements with the assessors during grey listing, it became clear that they regarded
our justice system as unusually slow. While they recognised that we had identified numerous
cases of serious and complex money laundering, progress in the case studies we described (many
of them linked to state capture cases) was regarded as perplexingly slow.

Under the revised 5th Round FATF Methodology, these two effectiveness measures are going to
be even tougher for South Africa for its 2027 FATF Mutual Evaluation review, as they now also
measure the number, and trend in, convictions for prosecutions related to money laundering and
terror financing, in addition to the number and trend in investigations and prosecutions.

The slow pace of progress in court processes, as well as in investigations and prosecution, often
lasting many years, will put South Africa at great risk of a poor mutual evaluation outcome (leading
to grey listing, again!). The failure in the case management system and poor data collection, are
two key areas of concern going into the next evaluation.

It should be noted that once a country does poorly on Immediate Outcome 7, it also impacts
adversely on a number of other measures, related (for eg) to the use of beneficial and financial
information, as well as on asset forfeitures and mutual legal assistance.”

It is crucial that action be taken now to reduce delays.

The purpose of these proposals is to reduce delays in the progress of criminal cases in the
Magistrates’ Courts and the High Court.

Delays would be reduced if:

= Case progression and management were more effective.

= Interlocutory challenges to a higher court prior to verdict were abolished.

m Section 87 of the Criminal Procedure Act (application for particulars and further particulars)
were repealed.
More defendants pleaded guilty at an early stage of the proceedings.
Defendants were unable to cause delay by sacking their lawyers for the purpose of obtaining
an adjournment until such time as new lawyers were appointed and were prepared.
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= Unmeritorious applications for recusal were reduced.

11. Each of these will be examined in turn.

Delays would be reduced if case progression and management
were more effective

12.  Notwithstanding the excellent Norms and Standards issued by the Chief Justice in 2014
and the Criminal Practice Directives for the Regional Courts in South Africa revised in
2019, delays are increasing.

13.  Effective case management would result in far fewer postponements than are ordered by
the courts at the present time. Jean Redpath writes:
“14. The frequency of postponements is central to understanding court burden:
1. Only 25 percent of open charges had nine or fewer postponements. In other words,
75 percent already had 10 or more postponements.
2. Some 10 percent of open charges had 42 or more postponements.”

14.  The Norms and Standards provide that:

= Every judicial officer must dispose of his or her cases efficiently, effectively and expeditiously.
(Paragraph 5.1 (ii)

= Judicial officers shall at all times strive to deliver quality justice as expeditiously as possible in
all cases. (Paragraph 5.2.1 (i)).

m  Case flow management shall be directed at enhancing service delivery and access to quality
justice through the speedy finalisation of all matters. (Paragraph 5.2.4 (i)

= Judicial officers shall take control of the management of cases at the earliest possible
opportunity. (Paragraph 5.2.4 (iv))

= Judicial officers should take active and primary responsibility for the progress of cases from
initiation to conclusion to ensure that cases are concluded without unnecessary delay.
(Paragraph 5.2.4 (v))

= The head of each court shall ensure the judicial officers conduct pre-trial conferences as
early and as regularly as may be required to achieve the expeditious finalisation of cases.
(Paragraph 5.2.4 (vi))

= No matter may be enrolled for hearing unless it is certified trial ready by a judicial officer.
(Paragraph 5.2.4 (vii))

= Judicial officers must ensure there is compliance with all applicable time limits.
(Paragraph 5.2.4 (viii))

Finalisation of criminal cases:

= In order to give effect to an accused person’s right to a speedy trial enshrined in the
Constitution, every effort should be made to bring the accused to trial as soon as possible
after the accused’s arrest and first appearance in court.

= The judicial officer must ensure that every accused person plead to the charge within three
months from the date of first appearance in the Magistrates’ Court. To this end judicial
officers shall strive to finalise criminal matters within six months after the accused has
pleaded to the charge.
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15.

16.

17.

= Alljudicial officers are enjoined to take a proactive stance to invoke all relevant legislation
to avoid lengthy periods of incarceration of accused persons whilst awaiting trial.
(Paragraph 5.2.5 (ii)

The Revised Practice Directives applying to all Regional Courts further amplify these

Norms. They provide:

= Judicial case management: pre-trial hearing and certification of cases as trial ready.

= In compliance with paragraph 5.2.4 of the Norms and Standards dealing with judicial case
flow management, no matter may be enrolled for trial unless certified trial ready by a court.

= Prior to certifying the case as trial ready a court must have conducted a pre-trial hearing in court.

3.2 At the pre-trial conference the issues enumerated below, but not limited thereto, are to
be considered and addressed, where relevant:

3.3.2 Every attempt should be made to allocate a continuous roll during which the matter
could be tried to completion.

3.3.3 Where the matter cannot be placed on a continuous roll, the matter should be staggered
over a number of days sufficient to cover the determined trial days (e.g., if the matter
requires five trial days, and successive days are not possible, it should be staggered by
being placed for two or three days in week 1, two or three days in week 2, or another
day or two in week 3, to ensure that evidence will be finalised still within that month).

3.4 The case enrolment period and estimated duration should be revisited as the
circumstances of the case require or unfold, and enrolment should cover the additional
determined days/dates.

3.7  The prosecution and defence must as soon as possible determine whether the witnesses
required for the trial are available (state witnesses/defence witnesses).

3.8  Where a matter has been set down for trial and an issue arises which may prevent the
trial proceeding this should be brought to the attention of the presiding officer and
other parties as soon as possible.

3.9  Nopostponements should be granted unless it is necessary and in the interest of justice.
All postponements should be granted for the shortest possible time, and the proceedings
must be fully recorded mechanically and the reasons for such postponement be
adequately recorded on the J15 court record.

4.7 In terms of paragraph 5.2.5 (ii)(b) of the Norms and Standards, accused should plead
within three months dfter first appearance in the Regional Court and the matter must
be finalised within six months after plea.

4.9  Regional Magistrates should not have more than 15 part-heard cases at any given time.

Some of these case management requirements are being implemented by judicial officers.
But those requiring efficient, effective and expeditious trials are, in large measure, not
being implemented. The time limit in 4.7 (finalisation within 6 months) is not, it seems,
being observed. As far as 4.9 is concerned (no more than 15 part-heard cases), one
participant at the September symposium had 32 part-heard cases.

During our discussions in September, some judicial officers appeared to take the view that
it would be improper within an adversarial system to take robust measures to manage
cases. Some requirements such as that in 3.3.2 - “Every attempt should be made to
allocate a continuous roll during which the matter could be tried to completion” - and that
in 3.3.3 (evidence to be completed within a month in a non-continuous 5-day trial) appear
to us to be honoured in the breach rather than in the observance.

S
o
L
<
T
|—
2
(@]
(7]
L.
(@]
0
(a4
o]
(@]
(9}
-
<
z
=
(a4
(@]
w
T
'_
z
(%)
z
-
w
[a]
w
O
2
[a]
w
(24
o
(%)
>
(a4
(@]
L
w
(24
(a4
(@]
L
(%)
|
3
o
a
(@]
@
o
3
x
w
z
Z
<

PART 3: ANNEXURES

oo
~




k&
o
a
|
=4
O
|—
w0
o
5
<
[a)]
g
g
[+4
(™
<
I
|—
2
(o]
0
Z
(%)
Ll
7))
<<
(9]
O]
Z
o
[
[a)]
4
3
>
[
4
o
=
<
[
|
o
>
(o]
(W]
[
o
4
o
g
O
[a)
2
a
<

o
oo

18.

19.

20.

21.

In order to ensure the efficacy of the Norms and Directives, we propose that the Criminal
Procedure Act be amended to impose a statutory obligation on judicial officers to manage
cases effectively.

Even if judicial officers were diligently applying the Norms and Directives, there would
remain a major problem. The general law imposes no clear corresponding duty on the
participants in a criminal trial to assist the court in the effective management of cases and
there is no effective sanction for non-compliance with court orders or an unjustified failure
on the part of participants to attend.?

How then to improve case progression and management so as to reduce delays?

We recommend amending the Criminal Procedure Act by including a new section 343.2
The new section 343 could be headed “Case progression and management” and could be
cast in the following terms:*
Criminal cases must be dealt with justly.
2 Dealing with a criminal case justly includes -
a acquitting the innocent and convicting the guilty;
b treating all participants with politeness and respect;
c treating the prosecution and the defence fairly;
d recognising the rights of a defendant, particularly those under section 35(3) of the
Constitution of the Republic of South Africa;
e respecting the interests of witnesses and victims and keeping them informed of
the progress of the case;
dealing with the case efficiently and expeditiously;
g ensuring that appropriate information is available to the court when bail and
sentence are considered; and
h dealing with the case in ways that take into account -
i the gravity of the offence alleged;
ii the complexity of what is in issue;
iii the severity of the consequences for the defendant and others affected; and
iv the needs of other cases.
3 Each participant, in the conduct of each case, must -
a prepare and conduct the case in accordance with the requirement that cases be
dealt with justly;
b comply with the law, directives and orders made by the court;
attend court when required to do so and at once inform the court if a participant
may be or will be unable to attend and the reasons; and
d atonceinform the court and all parties of any failure (whether or not that participant
is responsible for that failure) to take any required procedural step if such failure
would adversely impact the requirement that cases be dealt with justly.
4  Anyone involved in any way with a criminal case is a participant in its conduct for the
purposes of this rule.

2 Defendants who unjustifiably fail to attend whilst on bail may have their bail revoked.
3 There is currently no section 343.
4 Borrowed in part from Part 1 of the Criminal Procedure Rules of England and Wales.



22,

23.

24,

25.

26.

27.

5 The court must further the requirement that cases be dealt with justly in particular
when exercising any power given to it by legislation, when applying any directive, and
when making orders.

Robust case management would do much to reduce delays. The number of pre-trial
hearings could be substantially reduced by, for example, requiring the prosecution to
serve for the first hearing the charge sheet/indictment and all or at least most of the
necessary evidence on which the prosecution proposes to rely at trial. Judicial officers
could require the parties to make submissions on paper and substantially reduce oral
argument. Judicial officers could require the parties at the pre-trial stage to make all
submissions at one hearing and not spread them out over several hearings. Judicial
officers could take pro-active steps to ensure speedy trials. Judicial officers could require
the parties to crystalise the issues early on. Robust case management is at the core of
reducing delay.

There is currently no effective sanction for non-compliance on the part of participants
with court orders or an unjustified failure on the part of participants to attend court when
required to do so.> This is a major defect that requires reform.

Section 342A of the Criminal Procedure Act provides that a court before which criminal
proceedings are pending shall investigate any delays in the completion of proceedings
which appears to the court to be unreasonable and which could cause substantial prejudice
to the prosecution, the accused, or his or her legal advisor, the State, or a witness.

Subsection 3 provides that if the court finds that the completion of the proceedings is

being delayed unreasonably the court may make orders including an order:

e that-

i the State shall pay the accused concerned the wasted costs incurred by the accused as a
result of an unreasonable delay caused by an officer employed by the State;

ii  the accused or his or her legal advisor, as the case may be, shall pay the State the wasted
costs incurred by the State as a result of an unreasonable delay caused by the accused or his
or her legal advisor as the case may be.

This provision has never been brought into force. The only sanction that the court may
impose against a legal professional is to refer him or her for disciplinary action by the
appropriate body. Effective case management requires that the court may itself take
effective steps against participants in the trial who do not co-operate with the orders of
the court.

Concern was expressed at the January 2026 Symposium that permitting orders to be made
against the State, if section 3(e) were brought into force, could have a substantial adverse
effect on the budget of the Department of Justice and Constitutional Development.
However, the costs of the existing delays on the budget are huge, and if those delays could
be reduced substantially by the proposed reforms (as we believe they could and should be),
there would be a large net benefit.

5 Contempt of court is theoretically available to the court, but is complicated and not being used other than

in cases of egregious misbehaviour in the face of the court.
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28.  Our principal concern is that bringing section 3(e) into force as drafted will lead to
numerous applications at the pre-trial or trial stage for wasted costs and lengthy judicial
investigations as to whether the delay was unreasonable and whether it led to wasted
costs, thus further delaying the process. On the other hand, as we have said, the absence
of an effective court ordered sanction for causing unreasonable delay is a major weakness.

29. We propose that the proposed new section 343 should include a new subsection (6)
which could provide as follows:
The court may order either on its own motion or upon application that a participant who
unjustifiably fails to comply with a court order to attend court when required to do so, shall pay
an appropriate and proportionate financial penalty, enforceable as a fine.

30. The enactment of the proposed reforms set out above would do much to reduce the
scandal of the so-called Stalingrad defence, a “defence” used by powerful defendants with
access to funds to prolong hearings and delay any verdict. Its mere presence would have a
deterrent effect.

31.  One of the major causes of delay is the failure on the part of magistrates®to order
continuous trials, notwithstanding the requirement on them that: “Every attempt should be
made to allocate a continuous roll during which the matter could be tried to completion.”
This is a problem in many jurisdictions where cases are tried without a jury.” If all the
participants in a criminal trial know, in advance, that a trial will start on a known date
and continue every working day until finished, then there can normally be no excuse
for non-attendance. If a trial continues sporadically over a period of months or years,
with adjourned trial dates set at intervals, it is far harder to obtain the attendance of the
participants and far easier for the professional participants to say that they are not able to
attend even if they are. Trials that should be over in days or a few weeks now may continue
for years.

32.  One reason given by magistrates for not having continuous trials is that the trial will have
to be aborted if there is non-attendance by an accused person, prosecutor or defence
lawyer, particularly in multi-defendant trials, and the time allocated for the trial may be
wasted or, more likely, some of the time may be wasted. This can be addressed through
scheduling back-up trials and better listing of cases. This does not appear to be a problem
in the High Court.

33. We recommend, in all courts, setting the trial date at the first pre-trial hearing (in
consultation with the prosecutor and defence lawyer) or as soon thereafter as possible.

34.  This should ensure that the lawyer chosen by the defendant to represent him or her will be
available for the trial.

6 We understand that in the High Court continuous trials are the default position.
7 Jury trials have to be conducted continuously - it would not be possible to have jurors attend a trial on
non-consecutive days over a significant period.
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35.  Requiring the participants to inform the court if any participant may be, or will be, unable
to attend court, examining/investigating reasons for non-attendance and sanctioning
unjustified and even dishonest non-attendance would do much to remedy the problem of
non-attendance.

36. Non-continuous trials also impose heavy burdens on judicial officers. For a judicial officer
to have many part-heard trials imposes a very heavy burden on him or her and requires,
each time a part-heard trial is recommenced, much more work than would be the case if a
trial were to be heard continuously. Delay breeds further delay.

37.  We propose that the Directives be amended to require judicial officers at all levels to
allocate a continuous roll during which the matter could be tried to completion, in the
absence of compelling reasons. Directive 3.3.2 would be amended to read:

3.3.2 A continuous roll during which the matter could be tried to completion shall be allocated
in the absence of compelling reasons.

38.  The practice in the lower courts is that pre-trial hearings are conducted by the trial court.
In England and Wales, the pre-trial hearing is usually conducted by a judge who will not
conduct the trial. Allowing a judicial officer who will not conduct the trial to conduct the pre-
trial hearing allows for more flexible use of judicial time. We recommend that the Norms
and Standards or Directives provide that pre-trial hearings may be conducted by a presiding
officer other than the trial court. If this recommendation were to be accepted it would be
necessary to provide in the Criminal Procedure Act that orders made by judicial officers at
the pre-trial hearing are normally binding on the judicial officer conducting the trial .

Delays would be reduced if interlocutory challenges to a higher

8 Section 40 of the Criminal Procedure and Investigations Act 1996 which applies to England and Wales
provides:
40 Power to make rulings.

(1) Ajudge may make at a pre-trial hearing a ruling as to—

(a) any question as to the admissibility of evidence;

(b) any other question of law relating to the case concerned.
(2) Aruling may be made under this section—

(a) on an application by a party to the case, or

(b) of the judge's own motion.

(3) Subject to subsection (4), a ruling made under this section has binding effect from the time it is made until the case
against the accused or, if there is more than one, against each of them is disposed of, and the case against an accused
is disposed of if—

(a) heis acquitted or convicted, or
(b) the prosecutor decides not to proceed with the case against him.

(4) A judge may discharge or vary (or further vary) a ruling made under this section if it appears to him that it is in the
interests of justice to do so; and a judge may act under this subsection—

(a) on an application by a party to the case, or
(b) of the judge's own motion.

(5) No application may be made under subsection (4)(a) unless there has been a material change of circumstances since
the ruling was made or, if a previous application has been made, since the application (or last application) was made.
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court prior to verdict were abolished.

39. It was agreed at the September Symposium that interlocutory challenges to a higher court
prior to verdict are a significant cause of delay.

40.  The Superior Courts Act, 2013 provides:
Chapter 6: Provisions applicable to High Court only
21. Persons over whom and matters in relation to which Divisions have jurisdiction
1 A Division has jurisdiction over all persons residing or being in, and in relation to all
causes arising and all offences triable within, its area of jurisdiction and all other matters of
which it may according to law take cognisance, and has the power -
(a) to hear and determine appeals from all Magistrates’ Courts within its area of
jurisdiction; and
(b) to review the proceedings of all such courts.
22. Grounds for review of proceedings of Magistrates’ Court
1 The grounds upon which the proceedings of any Magistrates’ Court may be brought
under review before a court of a Division are -
(a) absence of jurisdiction on the part of the court;
(b) interest in the cause, bias, malice or corruption on the part of the presiding judicial
officer;
(c) gross irregularity in the proceedings; and
(d) the admission of inadmissible or incompetent evidence or the rejection of admissible
or competent evidence.
2 This section does not dffect the provisions of any other law relating to the review of
proceedings in Magistrates’ Courts.

41.  Further provisions about reviews are contained in Rule 53 of the Rules regulating the
conduct of the proceedings of the provincial and local divisions of the High Court in the
Uniform Rules of Court.’

9 53 (1) Save where any law otherwise provides, all proceedings to bring under review the decision or
proceedings of any inferior court and of any tribunal, board or officer performing judicial, quasi-judicial or
administrative functions shall be by way of notice of motion directed and delivered by the party seeking to
review such decision or proceedings to the magistrate, presiding officer, or chairman of the court, tribunal
or board or to the officer, as the case may be, and to all other parties affected -

(a) calling upon such persons to show cause why such decision or proceedings should not be reviewed and
corrected or set aside; and

(b) calling upon the magistrate, presiding officer, chairman or officer, as the case may be, to despatch, within
fifteen days after receipt of the notice of motion, to the registrar the record of such proceedings sought to
be corrected or set aside, together with such reasons as he is by law required or desires to give or make,
and to notify the applicant that he has done so.

(2) The notice of motion shall set out the decision or proceedings sought to be reviewed and shall be

supported by affidavit setting out the grounds and the facts and circumstances upon which applicant relies

to have the decision or proceedings set aside or corrected.

The registrar shall make available to the applicant the record despatched to him as aforesaid upon such

terms as the registrar thinks appropriate to ensure its safety, and the applicant shall thereupon cause

copies of such portions of the record as may be necessary for the purposes of the review to be made

and shall furnish the registrar with two copies and each of the other parties with one copy thereof, in

each case certified by the applicant as true copies. The costs of transcription, if any, shall be borne by the

applicant and shall be costs in the cause.

4) ...

(5) Should the presiding officer, chairman or officer, as the case may be, or any party affected desire to
oppose the granting of the order prayed in the notice of motion, he shall -

(a) within fifteen days after receipt by him of the notice of motion or any amendment thereof deliver notice
to the applicant that he intends so to oppose and shall in such notice appoint an address within eight
kilometres of the office of the registrar at which he will accept notice and service of all process in such
proceedings; and

©



42.  Some magistrates adjourn the proceedings on becoming aware of the institution of review
proceedings, although not required to do so. Judges may themselves stay the proceedings
in the Magistrates’ Court. Review proceedings are a fertile source of delay for those
utilising the Stalingrad defence.

43.  With the advent of trained professional magistrates often hearing serious and complex
crime, the review procedure seems very out of date. The proper remedy for an alleged
wrong or error of the kind listed in section 22 is an appeal after verdict.

44. We recommend the abolition of the right to review proceedings in the Magistrates’ Courts.

Delays would be reduced if section 87 of the criminal procedure
act (applications for particulars and further particulars) were
repealed

45.  Requests for particulars and further particulars'® is one of the causes of delay.

46.  Section 87 of the Criminal Procedure Act provides:
Court may order delivery of particulars.
1  Anaccused may at any stage before any evidence in respect of any particular charge has been
led, in writing request the prosecution to furnish particulars or further particulars of any matter
alleged in that charge, and the court before which a charge is pending may at any time before any
evidence in respect of that charge has been led, direct that particulars or further particulars be
delivered to the accused of any matter alleged in the charge, and may, if necessary, adjourn the
proceedings in order that such particulars may be delivered: Provided that the provisions of this
subsection shall not apply at the stage when an accused is required in terms of section 119 or
122A to plead to a charge in the Magistrate’s Court.
2  The particulars shall be delivered to the accused without charge and shall be entered in the
record, and the trial shall proceed as if the charge had been amended in conformity with such
particulars.
3  In determining whether a particular is required or whether a defect in the indictment before
a superior court is material to the substantial justice of the case, the court may have regard to the
summary of the substantial facts under paragraph (a) of section 144 (3) or, as the case may be,
the record of the preparatory examination.**

47.  Seeking particulars or further particulars can delay the pre-trial process. The fact that “the
trial shall proceed as if the charge had been amended in conformity with such particulars”

(b) within thirty days after the expiry of the time referred to in subrule (4) hereof, deliver any affidavits he may
desire in answer to the allegations made by the applicant.

(6) The applicant shall have the rights and obligations in regard to replying affidavits set out in rule 6.

(7) The provisions of rule 6 as to set down of applications shall mutatis mutandis apply to the set down of
review proceedings.

10 Requests for further and better particulars in criminal cases in England and Wales are almost unknown.
Requests for further and better particulars in civil cases in England and Wales have largely disappeared.
The relevant practice direction states: “1.2 A Request should be concise and strictly confined to matters
which are reasonably necessary and proportionate to enable the first party to prepare his own case or to
understand the case he has to meet”.

A party is required to serve on the other party the statements of witnesses it proposes to call thus making
such requests largely irrelevant.

11 We understand that preparatory examinations are held only rarely.
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will make the prosecution hesitant to provide too many particulars leading possibly to
further hearings and further delay.

48.  The September Symposium revealed that applications for particulars or further particulars
are often made and cause considerable delay. Such an application is (we understand)
heard by the judicial officer who has been selected to conduct the trial. Because of the
risk that he or she will see evidence that may ultimately not be introduced at the trial, we
understand that the judicial officer decides upon the application for particulars or further
particulars without looking at the evidence.

49.  Section 35(3) of the Constitution provides that:
“Every accused person has a right to a fair trial, which includes the right -
a to be informed of the charge with sufficient detail to answer it ...”

50. It seems to us that section 87 is far wider than it needs to be under the Constitution. It
provides no guidance as to when particulars should be ordered and adds further that “the
trial shall proceed as if the charge had been amended in conformity with such particulars”.
We ask the rhetorical question: How can a judicial officer decide whether the accused
has been provided with sufficient details of the charge to answer it without looking at the
evidence which the prosecution proposes to call? A charge need only identify the offence,
when the offence was committed and for some offences how it was committed. It is in the
evidence of the witnesses and in the exhibits that the defendant will find the case that he
or she will meet.

51. We propose that section 87 be repealed and that the issue of whether the accused in the
exercise of his Constitutional right to a fair trial has been informed of the charge with
sufficient detail to answer it, be dealt with at the pre-trial hearing(s).

Delays would be reduced if more defendants pleaded guilty at an
early stage of the proceedings.

52. We understand that very few defendants plead guilty at the earliest opportunity. Not only
do guilty pleas reduce the number of trials but, if a defendant pleads early, it may mean
that the prosecution will not have to prepare all the documents necessary for a trial.

53. The current practice in SA is that defendants are not asked to plead early on at the pre-trial
stage. In England and Wales defendants are normally required to plead at the first hearing
- usually held within about two weeks of being arrested and probably before all the case
papers are completed.

54. ltisin the interest of a defendant in England and Wales to plead guilty at this stage
because he/she will receive a 1/3rd discount on the sentence after conviction and a
greater discount if he/she cooperates with the prosecution. Sentencing Guidelines give
the defence lawyer a very clear idea of what the likely sentence will be after conviction,
and he/she can advise the client of the likely sentence should the client plead guilty at the
earliest opportunity.
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55. ltisin the interest of the prosecution if a defendant pleads guilty at an early stage because
it means that the prosecution does not have to produce the whole file of evidence and
exhibits, only such as to enable the sentencing process to be fair and effective.

56. In England and Wales over 60% of defendants plead guilty. The figure is much higher in the
USA, but the absence of judicial supervision of prosecutors is a concern.

57.  Early pleas of guilty undoubtedly reduce the delay in dealing with the not guilty cases.

58. Delays in the criminal justice system also reduce the number of defendants who will plead
guilty. A defendant is more likely to plead guilty if he/she knows that the trial will take place
shortly. A defendant is less likely to plead guilty if the trial is delayed for a long time. The
defendant will hope that witnesses will go missing or even that his/her file will be lost. Thus,
delays cause further delays.

59. We recommend that the necessary steps are taken to increase the number of defendants
who plead guilty and do so at the earliest opportunity. Those necessary steps would
include, as well as the reforms proposed above to reduce delay, a substantial discount on an
early plea of guilty and a further substantial discount for meaningful cooperation with the
prosecution in the investigation and trial of other defendants.

Delays would be reduced if defendants were unable to cause
delay by sacking their lawyers for the purpose of obtaining an
adjournment until such time as new lawyers were appointed and
were prepared

60.  During the September Symposium we learnt that one of the most invidious aspects of the
Stalingrad defence is that defendants sack their lawyers to obtain an adjournment until such
time as new lawyers were appointed and were prepared. One of the participants took the
view that a judicial officer could do nothing to prevent this, even if it happened on a regular
basis, “because of the Constitution”. Other participants were more robust, saying that, in the
event of apparent abuse, trials would continue with the defendant being unrepresented. The
mere threat that the trial would continue with the defendant being unrepresented, may itself
prevent the defendant from sacking his lawyers.

61. The Constitution provides in section 35(3):
Every accused person has a right to a fair trial, which includes the right -
f  tochoose, and be represented by, a legal practitioner, and to be informed of this right promptly;
g to have a legal practitioner assigned to the accused person by the State and at State expense,
if substantial injustice would otherwise result, and to be informed of this right promptly.

62.  This right is further confirmed by section 73 of the Criminal Procedure Act which provides:
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63.

64.

1  An accused who is arrested, whether with or without warrant, shall, subject to any law
relating to the management of prisons, be entitled to the assistance of his legal adviser as from
the time of his arrest.

2 An accused shall be entitled to be represented by his legal adviser at criminal proceedings,
if such legal adviser is not in terms of any law prohibited from appearing at the proceedings in
question.

Section 36 of the Constitution provides:
The rights in the Bill of Rights may be limited only in terms of law of general application to the
extent that the limitation is reasonable and justifiable in an open and democratic society based on
human dignity, equality, and freedom, taking into account all relevant factors, including -

a the nature of the right;

b the importance of the purpose of the limitation;

¢ the nature and extent of the limitation;

d the relation between the limitation and its purpose; and

e less restrictive means to achieve the purpose.
Except as provided in subsection (1) or in any other provision of the Constitution, no law may limit
any right entrenched in the Bill of Rights.

We recommend that section 73 of the Criminal Procedure Act be amended so as to
provide that a defendant who sacks his lawyers without good cause may be required to
continue the proceedings without the benefit of legal representation.

Delays would be reduced if unmeritorious applications for recusal
were reduced.

65.

66.

67.

68.

Repeated unmeritorious and abusive recusal applications are a further weapon used in the
Stalingrad defence. Unmerited recusal applications further delay the proceedings in that
they use up valuable court time.

One practical method for dealing with unmeritorious and abusive applications of this kind
is to list them outside normal court hours, for example at 8.00 am or 5.00 pm. This tends
to reduce the number of such applications and their length. Another practical method

is to order that repeated applications for recusal will be decided on paper without oral
argument.

Regarding recusal applications - see Maritz v The State (81/2023) [2024] ZASCA 72

(8 May 2024) and the authorities there cited.

We recommend codifying in the Criminal Procedure Act the principles laid down by the
Constitutional Court on the issue of recusal, making it unnecessary in argument to refer to
the authorities.

The Right Honourable Sir Anthony Hooper
- Retired judge of the Court of Appeal of England and Wales and consultant to the World Bank

Hermione Cronje
- Former Investigating Director in the National Prosecuting Authority and consultant to the World Bank
January 2026
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