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Co-Chairs’ Welcome

Dear LSA in Africa Delegates,

Wel come to South Afri cad&m@maMaw ancSocieficanferenceambe hetd lorethe fAfricars continent. The
Centre for Law and Society, along with the Law and Society Association, is proud to host such an exciting, and diverse, collection
of scholars and papers i all focused on the African continent.

The idea for this conference germinated at a roundtable held at the 2014 LSA Annual Meeting in Minneapolis, where a large number
of scholars convened to discuss how they may envision a more global socio-legal field. The discussion recognised that while LSA
had served as a major hub for socio-legal scholars drawn from many countries, existing networks tended to favour themes and
ideas that originated in, and primarily benefitted, scholars from the North. From the perspective of scholars from the Global South,
any exchange, when it did happen, tended to be rather lopsided, favouring Northern theory and scholarship. The Committee on the
2nd Half Century, appointed by Presidents Michael McCann and Carroll Seron, and led by Eve Darian-Smith and Greg Shaffer,
concluded that LSA could take a number of steps to improve this situation. Among them was the idea of holding small, mini-meetings
in selected parts of the Global South, co-hosted by LSA and a local organisation.

CLS recognised this as an opportunity for the African continent, and one that would add value to our existing efforts in addressing
the lack of coordination and organisation around law and society scholarship in Africa - in part due to limited funding opportunities,
the size of the region, and the local challenges facing particular communities of scholars. CLS, under the leadership of Dee Smythe,
therefore proposed to LSA that we hold a Law and Society in Africa conference which would be open to scholars from Africa and to
all members of LSA, and would aim to create and stimulate an African law and society network. For CLS, the conference is a
platform to showcase the innovative research and socio-legal thinking emerging within and across Africa. The conference aims to
nurture intellectual exchange between scholars in the Global South and Global North by bringing together scholars from African
countries with people from the North.

Our conferencetheme, 6 Dynami sm, Liminality, Reality? Policy,maRRersfmemcec h ar
to the tensions that arise in crafting and applying law and policy in a context of continual, dynamic (post) transition as has been
experienced in Africa. We hope to problematize how policy, research and the law respond to an environment that is at once fluid

and responsive, but also focused on social problems that are often deep-seated and entrenched. The conference panels provide

us an opportunity, as African scholars working on Africeend prob
of 2016, but also on the wealth of knowledge, innovation and connections that we have to make among ourselves and our work.

We hope that the conference will produce rich and robust engagement, and spark a vibrant network of African Law and Society
scholarship that will flourish. Enjoy the few days that we have together, and we look forward to meeting again elsewhere on the
continent.

Finally, a special thanks must go to the CLS Conference Organising Committee members i especially Diane Jefthas, Dee Smythe,
Jemima Thomas and Vitima Jere. This team is, without doubt, the reason that this conference is taking place. Without their hard
work, dedication, attention to detail and energy, this would not have been possible.

Kelley Moult and Heinz Klug
Centre for Law and Society / University of Wisconsin Law School

Conference Co-Chairs
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Dean’s Welcome

Dear Law and Society Conference Attendees,

It is my pleasure to welcome all attendees of the Law and Society in Africa Conference to the University of Cape Town (UCT)
Faculty of Law. It is so wonderful to have you visit here in Cape Town at this beautiful time in this the most beautiful city in the
world! | look forward to reconnecting with old Law and Society friends and colleagues and meeting new ones. It is especially an
honour to be associated with this Law and Society conference with scholars from across the African continent, the USA, and
elsewhere gathering to engage and explore the many contours of Law and Society research and scholarship.

As you may be aware, in 2016 UCT and other universities across South Africa experienced a series of disruptions with students
protesting the social inequalities that still bedevil South Africa after 22 years of democracy. Our struggle in South Africa for social
and economic justice will continue as we try to bridge the gap between our constitutional promises of dignity, non-discrimination
and human rights, and the realities of the lives of many black South Africans. | know that many of these issues will be debated,
alongside others, at this conference.

What sets UCT Law apart is the emphasis we place on engaged scholarship and | can think of no better example of engaged
scholarship than what will be taking place over the next three days.

Kelley Moult, Diane Jefthas, Dee Smythe, Heinz Klug and others on the planning committee put together an absolutely wonderful
program i and | applaud and thank them.

Please let me know if | may be of assistance to you as you spend the next few days in Cape Town.
Welcome again!

Penelope Andrews
Dean: Faculty of Law, University of Cape Town

A Message from the Centre for Law and Society

The Centre for Law and Society (CLS) at the University of Cape Town is proud to be the host of the Law and Society in Africa
conference. The Centre is an innovative and multi-disciplinary hub located in the Law Faculty at UCT. It strives to be a place where
scholars, students and activists engage critically with, and work together on, the challenges facing contemporary South Africa and
Africa at the intersection of law and society. Through socio-legal research, teaching, and critical exchange, the centre aims to shape
a new generation of scholars, practitioners and activists working at the law and society interface, and to build responsive and
relevant legal theory, scholarship and practice. We are committed to social justice, constitutionalism and transformation. The Centre
aims to provide an interactive space to collaborate on solutions to pressing social injustices, and incubates ideas, people and
projects to promote justice.

As one of the foremost university-based law and society research units on the African continent, CLS sees one of its aims as
facilitating connections among law and society researchers in South Africa, Africa and beyond. The conference, with its focus on
sharing scholarship on African policy-relevant socio-legal research, presents an important opportunity to bring scholars from across
the continent together into a space which facilitates mutual learning, builds knowledge, provides an introduction and access to local
and global law and society networks, and fosters collaborative partnerships. It also provides us with an opportunity to provide early
career Black African scholars and PhD students exposure to critical thinkers known for making significant scholarly contributions in
the law and society arena while simultaneously showcasing the exciting, innovative work being done on the African continent.

CLS does not view the conference as a single event, but rather as a catalyst for a robust and active Law and Society in Africa
network. The Centre aims to be a vibrant and supportive hub for showcasing a diversity of voices, perspectives and disciplines that
shape law in practice and for building the field of legal theory and practice.

Look out for our series of videos showcasing plenaries and presentations from the conference that will be uploaded onto the CLS
website in early 2017.
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Conference Programme at a Glance
Shuttle or walk to the conference venue
11.30 Registration and Lunch
12.30 Welcome VENUE: ZAMBEZI

Kelley Moult University of Cape Town, Centre for Law & Society

Penelope Andrews University of Cape Town, Faculty of Law

12.45-14.15

Opening Plenary VENUE: ZAMBEZI

What is the Law and SocAfecagoing mo 20#% asdve respond ooutietmeal
challenges of law and society in our country?

Jameelah Omar University of Cape Town, Faculty of Law

Joel Modiri University of Pretoria,. Faculty of Law

Nolundi Luwaya University of Cape Town, Land and Accountability Research Centre

Sanele Sibanda University of the Witwatersrand, School of Law

Facilitated by Rashida Manjoo, University of Cape Town, Faculty of Law

| -

)
e

(qD)] CONCURRENT PANELS

O

(D) 14.30-16.00  Panel 1A Panel 1B Panel1C
D Children and the Law Courts and Judges Socio-Legal Research Agendas
m Venue: Clubhouse Venue: Zambezi Venue: Berg

>

o) 16.00-16.30 Tea Break
g 1630-18.00  Panel 2A Panel 28 Panel 2¢
Ll_ Land and Property Equality Citizenship

Venue: Clubhouse Venue: Zambezi Venue: Berg
18.15-19.30  Keynote Conversation VENUE: ZAMBEZI

The Development of Law and Society Scholarship
David Trubek University of Wisconsin Law School
Dennis Davis University of Cape Town, Faculty of Law

Facilitated by Dee Smythe, University of Cape Town, Centre for Law & Society

19.30

Dinner Social

A traditional South African O6braai d (barbeque)

A shuttle will be available to take guests back to the hotel thereafter.
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Shuttle or walk to the conference venue

08.00 - 08.30

Registration

8.30-10.30 Panel 3A Panel 3B Panel 3C
Teaching and Learning Constitutionalism Gender, Law and Society
Venue: Zambezi Venue: Clubhouse Venue: Berg
10.30 - 11.00 Tea Break
11.00- 12.30 Panel 4A Panel 4B Panel 4C
Then Ot her 6 Law yrban Land Occupations Authoritarianism and International Law
Venue: Zambezi Venue: Clubhouse Venue: Berg

13.00 - 14.30

14.45 - 16.15

Lunchtime Keynote Conversation VENUE: ZAMBEZ|
Race and the Law
Tanya Hernandez Fordham University School of Law
Penelope Andrews University of Cape Town, Faculty of Law

Facilitated by Elrena van der Spuy, University of Cape Town, Faculty of Law

Panel 5A Panel 5B

Socio-Economic Rights Intellectual Property and Indigenous Knowledge

Venue: Zambezi Venue: Clubhouse

16.15 - 16.30

17.45 - 20.00

Saturday 10 December

Tea Break

A CLS ‘With(Out) Law Conversations’ Event VENUE: BO-KAAP MUSEUM

Turning to Law: Perspectives on Legal Activism for Social Justice
Amelia Vukeya Motsepe Senior Legal Consultant
Kerry Williams Webber Wentzel
Mandisa Shandu Ndifuna Ukwazi Law Centre
Nurina Ally Equal Education Law Centre
Introduction to the Bo-Kaap by Fr. Michael Weeder Dean of the Anglican Cathedral of St George

Facilitated by Melanie Judge, University of Cape Town, Centre for Law and Society

20.00 Onwards

Evening at leisure at the Cape Town Waterfront

Busses will drop participants at the Waterfront after the evening event, and will return to the hotel at 22.00
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07.15-08.30

Breakfast Keynote Conversation VENUE: MOWBRAY PROTEA

The globalisation of the Legal Services Market and its Implications for Africa
David Wilkins Harvard Law School

Facilitated by Heinz Klug, University of Wisconsin Law School

08.30 — 09.00

Shuttle or walk to the conference venue

Registration

CONCURRENT PANELS
09.00 — 10.30 Panel 6A Panel 6B
Mining and Extractives Protest
Venue: Clubhouse Venue: Zambezi
10.30-11.00 Tea Break
11.00-13.00  Panel 7A Panel 7B
The Environment Law, Culture and Custom
Venue: Clubhouse Venue: Zambezi
13.15-14.15 (losing Panel Discussion VENUE: ZAMBEZ|

Law and Society Scholarship on Africa: Towards 2018
Amr Shalakany American University in Cairo, Law and Society Research Unit
Heinz Klug University of Wisconsin Law School
Kelley Moult University of Cape Town, Centre for Law and Society
Lamia Bulbul American University in Cairo, Law and Society Research Unit

Facilitated by Dee Smythe University of Cape Town, Centre for Law and Society

14.15-14.30

Thank you and Farewell VENUE: ZAMBEZI

Kelley Moult & Heinz Klug Conference Co-Chairs

14.30

Lunch & Departure
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Plenaries

Friday Opening Plenary

12.45-14.15 ZAMBEZI

What is the Law and Society ‘moment’ in South Africa going into 2017, as we respond to the real challenges of law
and society in our country?

Jameelah Omar University of Cape Town, Faculty of Law

Joel Modiri University of Pretoria, Faculty of Law

Nolundi Luwaya University of Cape Town, Land and Accountability Research Centre
Sanele Sibanda University of the Witwatersrand, School of Law

Facilitated by Rashida Manjoo, University of Cape Town, Faculty of Law

Friday Evening Conversation

18.1571 19.30 ZAMBEZI

The Development of Law and Society Scholarship

David Trubek University of Wisconsin Law School
Dennis Davis University of Cape Town, Faculty of Law

Facilitated by Dee Smythe, University of Cape Town, Centre for Law and Society

Saturday Lunchtime Keynote Conversation

13.00 1 14.30 ZAMBEZI
Race and the Law
Tanya Hernandez Fordham University School of Law

Penelope Andrews University of Cape Town, Faculty of Law

Facilitated by Elrena van der Spuy, University of Cape Town, Faculty of Law
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Plenaries

Saturday Evening: A CLS ‘With(Out) Law Conversations’ Event

17.4571 20.00 BO-KAAP MUSEUM

Turning to Law: Perspectives on Legal Activism for Social Justice

Amelia Vukeya Motsepe Senior Legal Consultant

Kerry Williams Webber Wentzel

Mandisa Shandu Ndifuna Ukwazi Law Centre

Nurina Ally Equal Education Law Centre

Introduction to the Bo-Kaap by Fr. Michael Weeder Dean of the Anglican Cathedral of St George

Facilitated by Melanie Judge, University of Cape Town, Centre for Law and Society

Sunday Breakfast Keynote Conversation

07.157 08.30 MOWBRAY PROTEA HOTEL

The globalisation of the Legal Services Market and its Implications for Africa

David Wilkins Harvard Law School

Facilitated by Heinz Klug, University of Wisconsin Law School

Sunday Closing Panel Discussion

13.157 14.15 ZAMBEZI

Law and Society Scholarship on Africa: Towards 2018

Amr Shalakany American University in Cairo, Law and Society Research Unit
Heinz Klug University of Wisconsin Law School

Kelley Moult University of Cape Town, Centre for Law and Society

Lamia Bulbul American University in Cairo, Law and Society Research Unit

Facilitated by Dee Smythe, University of Cape Town, Centre for Law and Society
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Friday 9 December 14.30 - 16.00

Panel 1A: Children and the Law

Panel Chair: Ntombizozuko Dyani-Mhango, University of the Witwatersrand, School of Law

‘The law on your books isn’t the law on my mind’: Child marriage in Southern Africa
Kelley Moult, University of Cape Town, Centre for Law and Society

Treatment of juveniles in the custodial institutions under the Nigerian law: A critique
Mariam Abdulraheem-Mustapha, University of llorin, Faculty of Law

Child justice in South Africa and diversion procedures: Tensions between theory and practice?
Salona Lutchman, University of Cape Town, Faculty of Law

Realising children’s right to be protected from maltreatment: The need for a legal ban of corporal punishment in the home
Stefanie Rohrs, University of Cape Town, Children’s Institute

Panel 1B: Courts and Judges

Panel Chair: Tebello Thabane, University of Cape Town, Faculty of Law

Who nominates? Some issues underlying the appointment of judges in South Africa
Chris Oxtoby (and Tabeth Masengu) University of Cape Town, Democratic Governance and Rights Unit,

The reality of African women as judges in international tribunals
Josephine Dawuni, Howard University, Department of Political Science

Perceiving gender and judging from an African vantage point: A ‘different’ voice versus different perspectives
Tabeth Masenqu, University of Cape Town, Democratic Governance and Rights Unit

Judicial activism as a replacement for legislative intervention: A comparative case study involving Muslim Personal Law
Waheeda Amien, University of Cape Town, Faculty of Law

Panel 1C: Socio-Legal Research Agendas

Panel Chair: Ruth Nekura, University of Cape Town, Centre for Law and Society
Questioning appropriateness of legal research in Kenya: The nexus between research funding, academic freedom and social
responsibility
Duncan Ojwang, Agnes Meroka, (Attiya Waris) & Edwin Abuya, University of Nairobi, School of Law

Applying relational theory in realisation of the right to health in African countries
Omowamiwa Kolawole, University of Cape Town, Faculty of Law

Complex system methodology for gender justice research in Liberia and Australia
Veronica Fynn Bruey, University of Washington, School of Law



#AfricalSA  E1E2 @ClsUct Pg. 10

Friday 9 December 16.30 - 18.00

Panel 2A: Land and Property

Panel Chair: Sindiso Mnisi Weeks, University of Massachusetts, School for Global Inclusion and Social Development

The double-edged role of law in struggles over mining on ‘communal’ land
Aninka Claassens, University of Cape Town, Land and Accountability Research Centre

The edifice of private property and its discontents
Ben Cousins, University of the Western Cape, Institute for Poverty, Land and Agrarian Studies

Mobilising for urban land justice in Cape Town
Sarita Pillay, Ndifuna Ukwazi

Whose land is it anyway? A critical analysis of the post-apartheid communal land tenure project, drawing on case studies from
rural KZN

Philile Ntuli, University of Cape Town, Land and Accountability Research Centre

Panel 2B: Equality

Panel Chair: Omowamiwa Kolawole, University of Cape Town, Faculty of Law
Speaking into being: Developing a non-racial discourse for ‘dissing’ race
Amanda Kinners, Varsity College, Independent Institute of Education

Substantive equality beyond an age of dignity — Context and contestation
(athi Albertyn, University of the Witwatersrand, School of Law

Enabling sustainable development through the empowerment of woman and girls to achieve human rights and gender
equality in an Afropolitan era

Mala Naidoo, Varsity College, Independent Institute of Education

Women'’s land rights and communal land: Taking small steps to security
Nolundi Luwaya, University of Cape Town, Land and Accountability Research Centre

Panel 2C: Citizenship

Panel Chair: Tinenenji Banda, Souther African Institute for Policy and Research
The non-profit sector and citizenship in Africa: Insights from South Africa and Nigeria
Ada Ordor, University of Cape Town, Centre for Comparative Law in Africa

Enhancing legal protection in mixed migration: A critical examination of the legal institutional framework in Tanzania & Kenya
Juliana Masabo, University of Dar es Salaam, School of Law

Opening space for independent election candidates for all legislative bodies
Nkosikhulule Nyembezi, University of Cape Town, Faculty of Law

The incomplete case of Farai Daniel Madzimbamuto v The Registrar: Citizens by descent — Citizens or aliens?
Ntandokayise Ndhlovu & Melissa Omino, University of Fort Hare, Faculty of Law
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Saturday 10 December 8.30 - 10.30

Panel 3A: Teaching and Learning

Panel Chair: Jameelah Omar, University of Cape Town, Faculty of Law

Decolonising the commercial contract law curriculum
Andrew Hutchison, University of Cape Town, Faculty of Law

(raving for the message but shooting the messenger: RBA to teacher welfare and quality in basic education in Nigeria
Azubike Onuora-Oguno, University of llorin, Faculty of Law

The time and space of critical legal pedagogy
Joel Modiri, University of Pretoria, Faculty of Law

The future and legal education in South Africa
Jonathan Klaaren, University of the Witwatersrand, WITS Institute for Social and Economic Research

Working on an Introduction to Sociology of law (SoL) in the LLB in Pretoria
Nick Huls, Leiden University, Van Vollenhoven Institute

Panel 3B: Constitutionalism

Panel Chair: Nkosikhulule Nyembezi, University of Cape Town, Faculty of Law

Judicial conception of democracy in South Africa and Nigeria: Implications for political action
Akinola Akintayo, University of Lagos, Faculty of Law

Rendering legality with transformative constitutionalism — The South African Constitutional Court’s approach toward
administrative justice
Cheng-Yi Huang, Institutum lurisprudentiae, Academia Sinica

Incorporating a coherent principle of restraint in South Africa’s separation of powers model
Mtende Mhango, University of the Witwatersrand, School of Law

Criminal pasts and political futures: The Truth and Reconciliation Commission and failures of post-apartheid state building
Nicholas Rush Smith, City University of New York — City College

When do you call time on a compromise? The future of transformative constitutionalism in South Africa
Sanele Sibanda, University of the Witwatersrand, School of Law



#AfricalSA  E1E2 @ClsUct Pg. 12

8.30-10.30

Saturday 10 December 11.00 - 12.30

Panel 3C: Gender, Law and Society

Panel Chair: Tabeth Masenqgu, University of Cape Town, Democratic Governance and Rights Unit

Significance of the distortion of bridewealth payment for child marriages in Africa
Jane Chinoyerem Diala, University of Cape Town, Centre for Law and Society

“Why should | wait to be raped?” - Homophobia-related violence and the limits of law
Melanie Judge, University of Cape Town, Centre for Law and Society

Football evangelism and the gospel of sport: Using Association Football to combat gender and sexual discrimination in Uganda
Richard Peltz-Steele, University of Massachusetts, School of Law

The “160 girls’ case and state accountability for sexual violence in Kenya: Towards an effective implementation approach
Ruth Nekura Lekakeny, University of Cape Town, Centre for Law and Society

Exploring the efficacy of criminal sanctions in combating harmful practices in Malawi: An analysis of The State vs Eric Aniva
Sarai Chisala-Tempelhoff, Malawi Human Rights Commission

Panel 4A: The “Other” Law

Panel Chair: Ada Ordor, University of Cape Town, Centre for Comparative Law in Africa

Securing accountability for violations of the right to life: Ubuntu and alternate accountability mechanisms in Africa
Meetali Jain & Yvonne Oyieke, University of Pretoria & University of Nairobi, School of Law

Using interdicts to silence dissension and undermine customary law: The case of Ga-Chokoe
Joanna Pickering & Phiwe Ndinisa, University of Cape Town, Land and Accountability Research Centre

‘The Locust Effect:” The consequences of structural and interpersonal violence for human security in rural KwaZulu-Natal
Sindiso Mnisi Weeks, University of Massachusetts, School for Global Inclusion and Social Development

Mob justice in Nigeria's megacity: Social perception and policy implications
Tosin Osasona, Centre for Public Policy Alternatives, Nigeria

Panel 4B: Urban Land Occupations

Panel Chair: Chanda Tembo, University of Zambia, School of Law

Property and dignity: Understanding the occupation of vacant dwellings in Detroit and Johannesburg
Bernadette Atuahene, IIT, Chicago-Kent College of Law

Property rights in a time of transition: An examination of how inner city residents in Johannesburg perceive and navigate
property relations
(Jackie Dugard) & Makale Ngwenya, University of the Witwatersrand, School of Law

An urban proletariat with peasant characteristics: Land occupations and livestock raising in the City of Cape Town
Ricardo Jacobs, Johns Hopkins University, Department of Sociology
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11.00-12.30

Saturday 10 December 14.45 - 16.15

Panel 4C; Authoritarianism and International Law

Panel Chair: Kelley Moult, University of Cape Town, Centre for Law and Society
Legal pluralism and the crisis of governance in Somalia, 1950-1991

Mark Fathi Massoud, University of California, Santa Cruz

South Africa’s dilemma: Immunity laws, international obligations and the visit by Sudan’s President Omar Al Bashir
Ntombizozuko Dyani-Mhango, University of the Witwatersrand, School of Law

Legislating memory in Rwanda
Thomas Kelley, University of North Carolina at Chapel Hill School of Law

Panel 5A: Socio-Economic Rights

Panel Chair: Monica de Souza Louw, University of Cape Town, Land and Accountability Research Centre

The judicial enforcement of economic, social and cultural rights in Africa: Is it a case of different approaches same results or
same approach different results
Christopher Mbazira, Makerere University, School of Law

Normal rights, just new
James Fowkes, Westfalische Wilhelms-Universitit Miinster

In the shade of Groothoom
Steve Kahanovitz, Heinz Klug & Shéan Rippenaar, Legal Resources Centre/University of Wisconsin Law School/University of the Western Cape

Justiciability of socio-economic rights in Nigeria: Lessons from South Africa and India
Wahab Egbewole, University of llorin, Faculty of Law

Panel 5B: Intellectual Property & Indigenous Knowledge

Panel Chair: Jane Diala, University of Cape Town, Centre for Law and Society

Sui generis legislation for the protection of traditional knowledge in South Africa: An opportunity lost (and found)?
Caroline Ncube, University of Cape Town, Faculty of Law

Repairing the Zambian Plant Breeder’s Rights Act: A case for the inclusion of small scale farmers in the development of
sustainable agriculture in Zambia
Chanda Tembo, University of Zambia, School of Law

Intellectual property systems for developing countries
Gregory Mandel, Temple University, Beasley School of Law
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Sunday 11 December 9.00 - 10.30

11.00-13.00

Panel 6A: Mining & Extractives

Panel Chair: Mtende Mhango, University of the Witwatersrand, School of Law

The effects of the politics of development for benefit sharing with mine communities in South Africa
Anri Heyns, University of Cape Town, Mineral Law in Africa

Water pollution: A legacy of mining and its implications for communities
Bernard Kengni, University of Cape Town, Mineral Law in Africa

Africa as a new frontier? Lawyers, extractive economies and global reconfigurations of political authority: A case-study of the
‘Africa Corporate Bar’ in Paris
Sara Dezalay, Cardiff School of Law and Politics

Benefit sharing in oil and gas communities in Tanzania
Shirley Mushi, University of Cape Town, Mineral Law in Africa

Panel 6B: Protest

Panel Chair: Mark Fathi Massoud, University of California, Santa Cruz

The day the graffiti died
Amr Shalakany, American University in Cairo, Law and Society Research Unit

Civil disobedience in Constitutional South Africa
Jameelah Omar, University of Cape Town, Faculty of Law

Lawyering protest: Critique and creativity
Lisa Chamberlain, Gina Snyman, Mbali Matandela & Sherilyn Naidoo, University of the Witwatersrand, Centre for Applied Legal Studies

The crucible of horrid protest laws
Mluleki Marongo, Section27

Panel 7A: The Environment

Panel Chair: Cheri Young, University of Cape Town, Mineral Law in Africa

Promoting participatory forest management: A critical and comparative review of South Africa and Namibia’s forest legislation
Alexander Paterson, University of Cape Town, Institute of Marine and Environmental Law

Contested requlation: Is CITES an appropriate instrument for combating illegal wildlife trade?
Annette Hiibschle, University of Cape Town, Environmental Security Observatory

Regime fragmentation patterns in Kenya's marine fisheries
Erick Komolo, Kenyatta University, School of Law

Environmental management of mining activity in Zambia: Addressing the agency costs
Tinenenji Banda, Southern African Institute for Policy and Research
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Sunday 11 December 11.00 - 13.00

Panel 7B: Law, Culture & Custom

Panel Chair: Nolundi Luwaya, University of Cape Town, Land and Accountability Research Centre

Judicial Protection of Women’s Matrimonial Property Rights under Customary Law in South-East Nigeria
Anthony Diala, University of Cape Town, Faculty of Law

The certification of customary marriages in pluralistic legal systems with special reference to South Africa and Zambia: A case
for parallel and decentralised certification systems
Chuma Himonga, University of Cape Town, Faculty of Law

Customary legal empowerment, or how to engage with customary justice systems
Janine Ubink, University of California, Irvine School of Law

Defining “communities”: The impact of law and practice on rights and standing in Xolobeni, South Africa
Monica de Souza Louw & Thiyane Duda, University of Cape Town, Land and Accountability Research Centre

Law and culture in Nigeria: Challenges, conflicts and adaptation in a global village
Rhoda Asikia Ige, University of Lagos, Faculty of Law
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Children and the Law

Panel TA

Panel 1A: Children and the Law

‘The law on your books isn’t the law on my mind’: Legislating against child marriage in Southern
Africa
Kelley Moult, University of Cape Town, Centre for Law and Society

This paper reflects on the findings of a recently completed project that aimed to examine the gaps and challenges in effective
interventions, programming, policies and laws to curtail forced/child marriage in Southern Africa. Based on fieldwork in ten Southern
African countries, the project was interested in understanding the challenges of legal and policy frameworks that regulate marriage
in the region, as well as how civil society is responding to these challenges and advocating for change.

The project provides qualitative evidence that i despite the increasing global recognition of child marriage as a human rights
violation and a hindrance to development i the issue remains ubiquitous and continues to thrive in the region. Although we heard
participants say time and time again that A eré strikiny simikarities iinathgie
descriptions of the problem: stories of poverty, stories of lack of opportunity, blocked access to justice, education and social services,
and a lack of intersection with sexual and reproductive health and HIV service provision and policy, the complexity of the nexus
between customary and statutory law, and the problems of enforcement in resource-poor, often rural settings.

While most countries have laws on marriage (for example, laws that regulate marriage in customary, traditional and religious
settings, or that speak to childrends rights), mo st denwheret
countries do have laws specifically protecting against child marriage, our findings show that there is frequently a significant lack of
alignment between the provisions of various laws, or between (often newer) marriage statutes with the (older) constitutional
frameworks. The paper engages with part i gingpodhese enbnsas nemiagestatralg
whether early marriages or child marriages, provides them with a legitimacy they do not deserve. The ways that the problem is
described - as abductions, as defilement, as everyday rape, as ukuthwala?, as elopement, as cohabitation - provides symbolic

—
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hav
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pl aces that child marriages can , and thgt complicate the dolicy, legadamd enforcemeéne d , a

response.

Our data shows how challenges of enforcement and response arise as communities grapple with defining and understanding the
problem and its remedy against a backdrop of tradition and culture. These implementation challenges range from the practical to
the cultural, political and ideological: from birth and marriage registration problems, a lack of criminal sanction, a lack of will among
police to intervene, and a lack of oversight, to the paucity of shelters and options for girls who are already married and want to
leave, a lack of pathways for girls who are already married (and likely have children) to go back to school. Where child marriage
has been criminalized, it is sometimes unclear how to deal with girls who want to remain married. Questions abound about the role
of the police in enforcing what is, in essence, only partly a legal problem, and whether there are more appropriate mechanisms for
providing protection and services for girls who are at risk, or already married at a young age.

There have been a number of so-c al | ed 6ésuccess storieso6 i n t hene dramtcchangeswnher e

legislation and policy. Even among countries where the laws remain problematic, there has been some evidence of incremental,
but important, shifts. Yet, critical questions remain about the effectiveness of law reform efforts, and of campaigns and advocacy

ai med at shifting beliefs and behaviour on child marri agt.

Ac

End Child Marriage has raisedthepr of i | e of the problem in t he far&angeonithingaverminent o u n t

appear to have gained more traction towards addressing the issue in the law. The SADC Model Law, adopted on 3 June 20162,
aims to provide a blueprint for how laws against child marriage may be framed, but stakeholders in the region remain largely unclear
about how to push-start these processes domestically. Overwhelmingly, progress towards change remains slow, and our evidence
shows that the wealth of innovation, experience and expertise at the local level are seldom fed upwards into the policymaking space
i whether regional or domestic. Importantly, the links between civil society and government that may be critical to producing legal
and policy change that reflects local learning remain elusive.

1 This term is defined slightly differently by language and community, but broadly defined means to carry a girl off for the purposes of marriage.
Ukuthwala is defended as being a traditional cultural practice. Opponents argue, however, that the aberration of the tradition allows, in practice, a man
to abduct a woman whom he wishes to marry, even if he has not proposed. In reality, then, this allows older men to abduct young girls who are on
their way to school or are fetching water or wood. These young girls, who are mainly between the ages of 12 and 15, are frequently raped, and then
forced to marry their (sometimes HIV-positive) suitors.

2 Adopted during the 38" Plenary Assembly of the Southern African Development Community Parliamentary Forum (SADC-PF) held in Swaziland on
3 June, 2016.
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The paper therefore reflects on the regional push for law reform in a context where culture, gender, poverty and a lack of information
provide a backdrop for a problem that requires a fundamentally intersectional, resource-heavy response. The paper problematizes
the symbolic role of (new) law in shifting behaviour and response to a problem that remains entrenched, and that appears to be
viewed by many as a discordant fit within the ambit of the formal law.

Treatment of juveniles in the custodial institutions under the Nigerian law: A critique

Mariam Abdulraheem-Mustapha, University of llorin, Faculty of Law

It is argued by some scholars like Alemika and Chukwuma?® that juvenile offenders deserved to be rescued and reformed rather
than being punished. This accounts for the phil osophyoft htahe tchhei
by promoting their well-being. The juvenile justice system is designated for children and youth and considers offences committed
by children under the age of eighteen as delinquent acts rathe

In line with this, the juvenile justice systemdemands a &6éfri endl yd Police system, separate
public in attendant Chinwe and Akpan (1997). While the criminal justice system for the adult is focused on punishment for adult
offenders, the juvenile justice system focuses more on care, treatment, rehabilitation and supervision. Incidentally the objectives of

juvenile justice system cannot be achieved effectively and efficiently without working correctional institutions to drive them.

Against this background, this research project is design through empirical analysis to examine the experiences of the juvenile
offenders in the police stations, the courts and the prisons in the six geo-political zones in Nigeria in order to underscore juvenile
custodial i nst itotatholistio undetstandiegl oktvegprintay objective of rehabilitation and reintegration of juvenile
offenders into the society.

Statement of the Problem

It is instructive to note that despite the existence of legal and institutional frameworks on juvenile justice system in Nigeria, studies

by Alemika (2001)*, Chukwuma Innocent (1985), Adedokun Adeyemi (2003), ljaiya Hakeem (2008)°, Ladan Taofiq, Danbazau

(1998)° and Abdulraheem-Mustapha, M.A. (2015)", have shown that juvenile custodial institutions is still beset with lots of problems.

For instance, Nigerian child offenderdéds situation i s dpupishor abl
him/her. Like the police institution which is the first contact of a child offender accelerate his/her career in crime by increasing his/her

age to be above eighteen years in order tGe ooreg etorsireg@ddi $hdysthae adu
the existing laws on juvenile justice system in Nigeria have not adequately protected the children. To him, children that have been

adjudged to have committed minor offences like being beyond parental control were committal to custodial institutions. Thus, this

practice is against the international standard which allows institutionalization to be a measure of last resort and encourages the use

of diversionary measures.

Aims and Objectives of the Study

The research project shall examine generally the framework for juvenile justice custodial institutions in Nigeria with spectrum of
treatment of juvenile offenders in Nigeria. The specific aims and objectives of this research project are:

To analyse the inherent problems and challenges faced by juvenile offenders in the criminal justice system in Nigeria;
To evaluate the extent to which Nigeria juvenile custodial institutions comply with the international standards in relation
to the protection of juvenile offenders; and

3. To present empirical findings on experiences of the juvenile offenders in the police stations, the courts and the prisons in
the six geo-political zones in Nigeria

3SAl emi ka E. E. O. and Chukwuma | . C. , 6Juvenile Justice AdmireemesttEduaation,on i n
Lagos, 2001)

4 Alemika, E.I., Law and the Rights of Suspects in Nigeria. Unpublished (PhD. Law and Diplomacy University of Jos, Jos Nigeria, 2010).

Sl'jaiya H., o6Juvenile Justice Administration in Nigeria®s1ln®edanati onal ]
Publications, New Delhi, India, 2008).

6 Ladan M.T., Rights of the Child in Nigeria: An Overview in Individual Rights and Communal Responsibility in Nigeria, (National Human Rights
Commission, Abuja, Nigeria, 1998). p. 25.

7 Abdulraheem-Mustapha, M.A., An Analysis of the Framework for Juvenile Justice Administration in Nigeria. Unpublished (Ph.D. Law, Faculty of
Law, University of llorin, Nigeria. 2015.

8 Yemi Akinseye-George, Juvenile Justice in Nigeria (Centre for Socio-Legal Studies, Abuja, Nigeria, 2009).
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Literature Review

In this study, primary data are supplemented by secondary data. Important secondary data included the work of Abdulraheem-
Mustapha Mariam Adepeju (2015) on the analysis of the framework for juvenile justice administration in Nigeria which left for future
research and this present study intends to address those limitations. It also included ljaiya (2008) on the procedural aspect of the
juvenile justice system and its custodial institutions, Adedokun Adeyemi (2003) on the subject of the juvenile justice system, Alemika
(2001), Dambazau (1998)°, Chukwuma and Nwadialo (1985) on the subject of juvenile delinquency, specifically as regards causes,
placeandmodeof occurrence of juvenile crimes; the gross inadequaci e
and institutions; and a brief exposition of juvenile courts and Borstal institutions in Nigeria. Chinwe and Akpan (1997) on the
challenges of punitive, reformative and rehabilitative in the juvenile justice administration in Nigeria. Ayua and Okagbue (1996)% on
the treatment of juvenile offenders and the rights of the child. Ahire (1987) on juvenile delinquency and the handling of young
prisoners in Nigerian Borstal Institutions. Alemika Emily (1988)** on policing and perception of police in Nigeria. However, those
studies did not directly documents the experiences of juveniles in the police stations, courts and prisons such as handcuffing,
stigmatization and increase in crime tendency thereby posing threat to their reintegration into the society. Most important sources
of primary data are Nigerian Constitution, 1999, the Nigerian Child Rights Act, (2003), the Police Act, (2004), Prison Act, (2004),
Penal and Criminal Codes (2004); Criminal Procedure Code, (2004), the Criminal Procedure Act, (2004), the Nigerian Prisons Act,
(2004) and the Children and Young Persons Act, (2004). Also, it includes archival reports in Archives and documentation centres
in the Universities of llorin, Ibadan, Jos and OAU Ife, Juvenile courts, Police Force and Nigeria Prisons service registers in the six
geo-political zones in Nigeria and eyewitness accounts are also important sources.

Research Methodology

Understanding the treatment of juveniles in the Police, the Courts and the Prisons under the Nigerian law directs the use of
qualitative research design, multiple data sources and analytical techniques to explain how individuals or group felt about a social
or human problem like the one that is under consideration in this research. The multiple sources of data such as in-depth interviews,
personal narratives as well as focus group discussions with the child offenders and personnel in the Police, Courts and Prisons in
Nigeria. Content analysis of the existing legal and institutional frameworks on the procedures of child/juvenile offenders in the
custodial institutions will also be adapted. These multi-disciplinary approaches will facilitate the triangulation of scattered primary
and secondary data such as statutory and case laws, books, journals, periodicals, newspapers and magazines. The researcher will
employ the services of fifteen (6) research assistants, one in each of the six geo-political zones in Nigeria in order to facilitate the
gathering of data for the research. The data will be analysed in order to determine whether or not the custodial institutions have
achieved the primary objective of child off end dlrsené agbasisdfobthel i t at
researchoés findings and recommendati ons.

Expected Results

Children and the Law

It is instructive to note that Nigeria currently face several security challenges. This is evident from spate of abduction/kidnappings,
terrorism and insurgency (i.e.) which has displaced people from their homes now in Internally Displaced Persons (IDP) camps. The
contention here is that children facing these challenges are inadvertently exposed to criminality and may eventually become
delinquents. This further reinforces the significance of this research especially within Nigeria. The research therefore intends to
generate new vistas to the study of juvenile justice system in Nigeria. The findings are intended to provide new regime for the
understanding of the challenges confronting the institutions responsible for the administration of child justice and the consequence
on juvenile offenders. Traditionally in Nigeria, legal research is conducted by examining provisions of the law contained in the legal
sources to attempt to understand the inadequacies in the law. This is done without paying attention to the social legal effect of such
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laws on affected individuals. This research constitute a departure and would therefore enrich legal literature on the subject of
child/juvenile offenders generally and provide easier access to researchers on the subject in Nigeria.

Conclusion

Against this background, this research project makes a case for policing with a human face, separate courts and additional
rehabilitation institutions for juvenile offenders in Nigeria as well as suggesting plausible strategy through which optimum
rehabilitation of juvenile offenders in Nigeria could be achieved.

9 Dambazau, A. B., Criminology and Criminal Justice (Spectrum Books Limited, Ibadan, 2007)
®Ayua A.A. & Okagbue | .E, 6The Rights of the Child in Nigeriadé. (Nig. |
LAl emi ka E.E. O, O6Policing ainadd.Pe(Relpitd @ nStoddiPed.i clenti exr Nd tgieanal Review of
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Child Justice in South Africa and diversion procedures: Tensions between theory and practice?

Salona Lutchman, University of Cape Town, Faculty of Law

The South African Child Justice Act 75 of 2008 (AThe Actd) unoc
conflict with the law and accused of committing offences. The Act requires that this be done in line with Constitutional values and
international law obligations. Importantly, the Act provides that child offenders may be diverted from the criminal justice system. In
terms of section 51 of the Act, diversion is aimed at dealing with a child outside of the criminal justice system and encourages the
child to be accountable for the harm she has caused. It is not equated to a previous conviction (section 59(1)(b) of the Act) and is
designed to protect the child from the harshness of the criminal justice process as well as the social stigmatisation of being labeled
a criminal. Ultimately, the diversion process aims to have reconciliatory effects by promoting the re-integration of the child into family
and community life while promoting her dignity, well-being and confidence as a contributing member of society. This has restorative
effects for the child and the community. However, does the theory of child justice translate into reality? What type of infrastructure
needs to be in place to assist decision makers tasked with dispensing child justice? What are the main tensions present between
theory and the South African reality? This paper attempts to answer these questions.

Diversion programs can take many different forms. They are divided into groupings dependent on the type of crime committed by
the child and the age of the child. Section 53 of the Act refers to various diversion orders: a compulsory school attendance order; a
family time order; a good behavior order; a peer association order; a reporting order; a supervision and guidance order; an oral or
written apology to affected person/s or institution/s; a formal caution with or without conditions; payment of compensation or symbolic
restitution to a specific beneficiary; provision of a service by the child to the victim/s; and attendance at a specified centre or place
for therapeutic, educational or vocational purpose. A prosecutor, inquiry magistrate or a presiding officer may even develop an
individual diversion option where appropriate. Thus the legislation provides for great flexibility and this is a notable strength.
However, there is no means of nationally measuring consistency and uniformity in the application of diversion orders. Thus a child
may be subject to different diversion orders depending on locality. Inconsistency may be a potential problem.

Decision makers involved in dispensing child justice thus have crucial roles to play in determining the fate of child offenders. Only
the prosecutor or the Director of Public Prosecutions may refer a matter for diversion. A Child Justice Court may refer a matter for
diversion only after an application by the prosecutor or the Director of Public Prosecutions. In terms of section 52 of the Act, a matter
may be considered for diversion if the child acknowledges responsibility for the offence (without being unduly influenced to do so),
there is a prima facie case against the child, the child and (if available) his or her parent/guardian or appropriate adult consents to
the diversion and the prosecutor or the Director of Public Prosecution has indicated that the matter may be diverted. A potential
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problematic issue is the fact that it is unclear how a court establishes that a child has not been unduly influenced to acknowledge

l'iability for an offence. Furthermore, a court shoul d t dakte i ni
acknowledge liability for the commission of a crime.

A childbés | egal r e p raenatterrfar diviersion.eThisrisapyoblematic asrmeich seems to rest on the discretion of
the prosecutor and the Director of Public Prosecutions. This is compounded by the fact that at times poor administration and fact
keeping may prevent a child from the benefit of the diversion system. Indeed recent cases have shown that due to general tardiness
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and negligence, the age of the child concerned was incornyect | )
been established at the time of sent enci ng (JD Mujuzi 6Di version in the South
jurisprudence6 (2015) 28 SACJ 40 at 58). This disadvantsages th
practical f or t helegdl eepresentativeatd refer the raattee fhridivedsion seeing as how he would have access to

the childdés personal information. This may ensure that ahechil ¢

criminal justice process.

This study is centrally focused on how the decision makers involved arrive at conclusions on whether juvenile offenders should be
prosecuted, taking into account their age, the possibility and appropriateness of diversion methods and whether these decisions
are sound in law. Case law will be analysed in the arrival of conclusions. The paper also highlights potential difficulties in the
application of certain diversion provisions. International law, child rights theories and South African case law will be used to reveal
possible tensions and solutions between the theory and practice of child justice.
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Realising children’s right to be protected from maltreatment: The need for a legal ban of corporal
punishment in the home
Stefanie Rohrs, University of Cape Town, Children’s Institute

After more than 20 years of democracy, childrends rightlisedim pr o
South Africa. One of the most widespread forms of violence against children in South Africa is harsh physical discipline, also referred

to as corporal punishment. In one population-based survey employing a large sample of young men and women in the Eastern

Cape province, 89% of young women and 94% of young men reported experiencing corporal punishment before the age of 18 years

from their caregivers (Jewkes et al., 2010)*?. Corporal punishment also remains prevalent in schools despite being legally prohibited.
Nationally, approximately 50% of learners experience corporal punishment by teachers (Burton & Leoschut, 2012)*3,

Corporal punishment is closely linked to physical child abuse. Studies from the U.S. and Canada have shown that most physical
child abuse takes place in the context of punishment: 75% of physical abuse of children occurs during episodes of discipline using
corporal punishment, and children who are spanked by their parents are seven times more likely to also be severely assaulted by
their parents (Durrant & Ensom, 2012)%. Prel i minary r es ufirst satiohal siuty of valehck agairistrchildren6 s
found that 34% of children between 15 and 17 years report lifetime experiences of physical abuse by an adult caregiver (Burton et
al., 2015). Community studies report even higher rates of physical abuse. A large community study among 10-17-year-old children
found that 56% of children had experienced lifetime physical abuse, which was defined as being hit by an adult with a stick, belt or
other hard object; or being slapped, punched or hit so hard that it hurt (Meinck et al., 2016)*°. Seventeen percent of the children in
this study experienced physical abuse on a monthly basis (Meinck et al., 2016).

Physical child abuse, in turn, is related to child homicide. Research has shown that nearly half of all child homicides in South Africa
are linked to child abuse and neglect, with children under five years of age most at risk (Mathews et al., 2013). South Africa has a
child homicide rate of 5.5/100,000 children, more than double the global rate and which claims the lives of approximately 1,000
children per year in the country (Mathews et al., 2013)%6,

Corporal punishment is furthermore linked to domestic violence. Research has shown that the rate of corporal punishment is higher
in homes where domestic violence is taking place (Postmus et al., 2012), and that women who find violence against women
acceptable are more likely to see corporal punishment as a necessary form of child discipline (Lansford et al., 2013). In South Africa,
many children are exposed to family violence, e.g. witnessing siblings being abused and/or violence directed at their mothers. The
UBS Optimus study found that 38% of girls and 26% of boys between 15 and 17 years report having been exposed to family violence
(Burton et al., 2015)*.

Children and the Law

Social acceptance of violence is likely to be learned in childhood (Abrahams & Jewkes, 2005)*®. Both corporal punishment and

domestic violence convey the message that violence is a legitimate tool to resolve conflict, exert control or express disapproval.
Emerging research shows that for boys, the use of harsh discipline and exposure to domestic violence increases the risk that they
will adopt violent masculinities and perpetrate violence against their partners or their children in adulthood (Mathews et al., 2011;
Mathews et al., 2014)°. For girls, experiencing violence during childhood increases the risk that they will become victims of violence
in adulthood (Mathews et al., 2011%°; Mathews et al., 2014). Corporal punishment and domestic violence, therefore, both play a role
in fuelling gender-based violence and in the intergenerational transmission of violence.

South Africa has ratified the United Nations Convention on the Rights of the Child (UNCRC) and the African Charter on the Rights
and Welfare of the Child (ACRWC). Both of these human rights instruments call on states to protect children from physical violence,
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2 Jewkes R, Dunkle K, Nduna M, Nwabisa J & Puren A (2010) Associations between childhood adversity and depression, substance abuse and HIV
and HSV2 incident infections in rural South African youth. Child Abuse & Neglect, 34: 833-841.

13 Burton P & Leoschut L (2013) School Violence in South Africa: Results of the 2012 National School Violence Study. Centre for Justice & Crime

Prevention: Cape Town.

14 Durrant J & Ensom R (2012) Physical punishment of children: lessons from 20 years of research. Canadian Medical Association Journal, 184(12):

13731 1377.

15 Meinck F, Cluver L D,Boyes M E, Loening-Voysey H (2016) Physical, emotional and sexual adolescent abuse victimisation in South Africa:

prevalence, incidence, perpetrators and locations Journal of Epidemiology and Community Health ():1-7.

16 Mathews S, Abrahams N, Jewkes R & Martin L (2013) Underreporting child abuse deaths: Experiences from a national study on child homicide.

South African Medical Journal 103(3):132-133.

17 Burton P, Ward C, Artz L & Leoschut L (2015) The Optimus Study on Child Abuse, Violence and Neglect in South Africa. Research Bulletin.

Centre for Justice & Crime Prevention: Cape Town.

18 Abrahams N & Jewkes R (2005) Whatisthe i mpact of witnessing mother abuse during childhoo
American Journal of Public Health 95:1811-1816.

19 Mathews S & Benvenuti P (2014) Violence against children in South Africa: Developing a prevention agenda. In: Mathews S, Jamieson L, Lake L

& Smith C (eds) South African Child Gauge 2014. Cape Town: Childrenods Institute, University of (

20 Mathews S, JewkesR&Abr ahams N (2011) 61 Had a Hard Lifed Exploring Childhood A
Killed an Intimate Partner in South Africa. British Journal of Criminology 51:960-977.
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abuse and maltreatment while in the care of parent(s), legal guardian(s) or any other person who has the care of the child (s 19(1)
of the UNCRC;s 16(1) of the ACRWC). Both the UN Committee on the Rights of the Child and the African Committee of Experts on
the Rights and Welfare of the Child have recommended that South Africa enact legislation that prohibits corporal punishment in all
settings, including in the home. In January 2016, the South African Human Rights Commission echoed this call and requested that,
within the next 12 months, legislation be enacted that prohibits corporal punishment in the home and abolish the common law
defence of fAreasonable chastisemento, which allows parents to

This paper argues that corporal puni shment violates aigmtoimber o
free from all forms of violence and to have their bodily and psychological integrity protected; the right to be protected from
maltreatment, neglect, abuse, and degradation; and the right to equality as the law currently does not afford children the same
protection as adults. A legal ban of corporal punishment in the home would be the first step to protect children from harsh discipline

in their homes. However, whil e protection 6on paperlielinmatingec e s :
corporal puni shment in the home. Wh a't is required is a rdadica
childrenés rights.

Panel 1B: Courts and Judges

Who nominates? Some issues underlying the appointment of judges in South Africa

Chris Oxtoby & Tabeth Masengu, University of Cape Town, Democratic Governance and Rights Unit

This paper proposal addresses the conference theme fAJustice ar
organisations and individuals on the process of judicial appointments in South Africa, under the 1996 Constitution.

The process of judicial appointments in South Africa hasdtochang
constitutional democracy. In the pre-constitutional era, appointments were made under the old Westminister, tap-on-the-shoulder
system. Appointments were made by the state president in cabinet, with little or no input from outside a small political and legal
elite. This contributed to creating a judiciary that was entirely lacking in diversity. Judges were drawn almost exclusively from the
ranks of senior advocates, and until the early 19906s, were ex
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This system was changed under the South African Constitution of 1996. Schedule 6 (6) of the section dealing with Transitional
Arrangements required, amongst other things, that the structure and composition of the courts be rationalised with a view to
establishing a legal system suited to the requirements of the new Constitution. In this regard, the Judicial Service Commission
(JSC), established by section 178 of the Constitution, was created to recommend the appointment of judges to the superior courts.
A large and diverse body, the JSC includes representatives from the executive, the legislature, the judiciary, the organised legal
profession and academia. This diversity, was borne from the desire to make the appointment process more transparent and open
to greater input from bodies like the organised legal profession,and ot her users of the court. The
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require input from the organised legal profession to be sought out in nominating candidates for judicial vacancies, and in commenting
on the suitability of candidates for appointment.

This change in the appointments system vests significant power and influence in organisations that were previously excluded from

the process. Organi sations such as the National Association of
(BLAyare represented in the structures of the organised | egal pro
specifically identify NADEL and the BLA, as well as the Law Society and General Council of the Bar, as institutions to whom the

short list of candidates are specifically distributed for comment.?

The mandates of these organisations would suggest that they should also be at the forefront of nominating candidates in order to
address the transformational imperatives identified bythec onst i t ut i on. For exampl e, NADEL des
|l egal and judicial system that realises acce $*sandte General Cdumcieof f o r

the Bar dAidentifies spiseatfi s |l gnavichalthengesapsesanfed by a n

21 Judicial Service Commission Act 9 of 1994, Procedure of Commission, No. R 423, 27 March 2003, regulations 2(g) and 3(g).
22 See https://www.lawsoc.co.za/default.asp?sl=&id=1972
28 http://www.sabar.co.za/
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The authorsd observations of the JSCb6s public interview proc:¢
organisations nominateands upport candi dates, and how the organised | egal pr
for appointment. As well as trying to ensure broader participation in the appointments process, the constitution specifically enjoins

the JSC and other decision makers to take into account the need for the judiciary to be broadly reflective of national demographics,

when recommending appointments.?*

This need for transformation of the demographic composition of the judiciary has been a hotly contested topic. Significant progress

has been made in improving the racial composition of the bench, with the composition of black judges ?° increasing from 1.4% in

1994 to 64% as of January 2015. However, gender transformation has long lagged behind, with the composition of women on the
bench increasing from 1.2% in 1994 to 32% at present. Our research has shown that it has often been treated as an afterthought,
afinding confirmed by Justice Theron of the Supreme Court of
There have been improvements from 2013 onwards, but there is still need for vigilance in respect of judicial appointments, especially

in light of the continued challenges faced by women in the legal profession.

This paper therefore sets out to establish empirical information regarding the role played by organisations and individuals in
nominating candidates for appointment, and the imp ac t , i f any, that this has on a cand
appointed. Based on a survey of the application forms of candidates interviewed by the JSC between October 2010 and April 2015,

the paper will address the following questions:

1  Which organisations or individuals (or groupings of individuals, for example judges) are the most frequent nominators
of candidates for judicial office?

1 Which organisations are most successful in nominating candidates who in fact go on to be appointed?

Which organisations are most proactive in nominating candidates who will meet the transformative requirements of
section 174(2)?

1  What are the objectives of the most prominent organisations and how are these being met by the candidates they
nominate?

1 Arethemain nominatorso6 mostly transformative organisations

Courts & Judges

In order to inform this analysis, research will be undertaken into key organisations, examining structural issues such as their

membership numbers and demographic breakdown, governance structures, mandate, etc. The paper will also acknowledge
arguments that transformation of the judiciary ought not to be about numbers alone, but include considerations of transformation of
mindset and judicial philosophy. To this end, we will examine whether and in what ways the leading nominators have motivated
their nominations with reference to concepts of transformation, broadly or narrowly understood.

The paper will thus seek to assess whether the objectives of opening up the appointments process have been met by those
organisations nominating candidates. It will conclude with thoughts and recommendations on how the process can be further
improved.
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The reality of African women as judges in international tribunals

Josephine Dawuni, Howard University, Department of Political Science

Within the last decade, judiciaries across the continent of Africa have witnessed the presence of a growing number of women as
judges and in some cases, women have risen to occupy the position of Chief Justice (the highest position within the judiciary). Of
particular importance is the presence of African women on international tribunals both within the continent and beyond. While little
studies have been done in the past to uncover the nexus of gender and the judiciary, this paper provides an exploratory study into
the role of African women as judges in international courts. It seeks to reject the dominant discourse that emphasizes that
international diffusion of ideas is the main factor in explaining the rise of women as judges in Africa. Rather, it argues that women
have joined the rank and file of judiciaries due to multiple internal, personal and domestic factors.

24 Constitution of the Republic of South Africa, 1996, section 174(2).

®As legislated) toketermofiptapke of African, I ndian and Coloured decent
extents.
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This research project is guided by two central questions; Is the appointment of African women to international courts having an

effect on the domestic judicial and legal context in African countries? And, what factors account for the difference in the gender
composition of two international human rights courts? These questions will be answered through a comparative study of two
international courts6t he | nternational Criminal Court (I'CC) and the Afric
last decade (1995-2015), has witnessed a growing number of African women serving in both domestic and international tribunals.

To date, four African women have served as judges at the ICC, and the current Chief Prosecutor, Fatou Bensouda, an African, and

the first female to head the position was appointed in 2011. At the regional level, the ACHPR based in Arusha Tanzania, appointed

a former Supreme Court judge from Ghana, Justice Sophia Akuffo as the first female President of the Court in 2006. As at January

2015, there are only two women out of a total of nine judges, a situation which does not reflect the legal stipulation for a gender
balanced court as provided for in the Protocol to the African Charter on Human Rights (the Maputo Protocol).

Situating this study within the literature on gender and judging, feminist legal scholarship questioned the democratic nature of
domestic courts, which, in different jurisdictions have remained largely unrepresentative and less diverse in terms of gender
composition®®. As women judges fAtr i ckl endvhetharattainisga britidalaass of womgnuwouldtleadtd o c u s
measurable outcomes f &rOthercstuden gusstioned ghethes womengudgesmake a difference not only in

the composition of courts, but also and in case law and development of legal jurisprudence.

While feminist scholars have addressed critical questions on gender and judging within the domestic courts, little has been done to
critically examine the role of women in international courts®. The gap in the literature is more pronounced when one looks at the
non-existent literature on African women serving in international courts?®. Understanding the representation and roles of African
women in international courts is important for purposes of understanding the descriptive, symbolic and substantive representation

of womendés rights in international <courts.
This oversight in the |iterature has | ed Chappelle (2010ec486)
of legal institutions and the judicial personnel appoint ed t o i mpl ement | egal rules and nor ms

This study provides the first comparative study of African women in international courts. A deeper exploration of the research
question posed above will be guided by further questions that seek to unearth the appointment processes to these courts, the impact
of the rules of appointment in generating more women, whether the presence of African women judges affect African gendered
norms on justice and gender equality and last but not the least, whether the appointment of women in these courts have influenced
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domestic judicial appointment processes?

Perceiving gender and judging from an African vantage point: A ‘different’ voice v different
perspectives
Tabeth Masenqu, University of Cape Town, Democratic Governance and Rights Unit

This paper proposal addresses the conference theme fAJust isiye anc
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on the bench. I'n particular it briefkyeotivobgued fbevabt doneat
and instead, calls for the promotion of different perspectives as a means to strengthen judicial independence and impartiality.

There has been much academic writing and political debate about the advantages and disadvantages of diversification of judges
and in particular, diversification by gender®*Whi | e ot hers have insisted that advocating
down the quality of the bench®, there has also been a call for affirmative action policies to bolster what are seen as meagre efforts
to create a bench that is more reflective of society.*> Scholars have made numerous arguments to advance the case for women

26 Kenney, Sally. 2008. Thinking about Gender and Judging. International Journal of the Legal Profession 15 (1):87-110. Durant, Leah. 2004.
Gender bias and the legal profession: a discussion of why there are still so few women on the bench. Margins 181-205. Feenan, Dermot. 2009.
Editorial Introduction: Women and Judging. Feminist Legal Studies. 17:1-9.

27 Hunter, Rosemary. 2008. Can feminist judges make a difference? International Journal of the Legal Profession. 15 (1)7-35. Jacquette, Jane. 1997.
Women in power: from tokenism to critical mass. Foreign Policy, 108:23-27.

28 For details of work done in this area see Chappell, L. and Durbach, A. 2014. Introduction: The International Criminal Court i A Site of Gender
Justice. International Feminist Journal of Politics. 16(4): 533-537.

2% For information on the forthcoming book by Josephine Dawuni and Gretchen Bauer see; Gender and the Judiciary in Africa: From Obscurity to
Parity? Available at http://www.sponpress.com/books/details/9781138856493/

30 | will refer to these discussions in the first section of this paper.

31 L TC Harms 'Transparency and Accountability in the Judicial Appointment Process' available at
http://www.sabar.co.za/lawjournals/2010/august/2010augustvol023no2pp3638.pdf accessed on 18 September 2016.

2Kate Malleson 6Diversity in the Judi coumal gf LawBrdd&oci€tp 876-40R.or Posi ti ve Acti
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judges. These include amongst others, that women have the right to form part of the judiciary, because they are part of society®
and that more women on the bench is of great importance for a judiciary to be considered legitimate in the eyes of the public.
This ensures that a judiciary broadly reflects a spectrum of experiences and awareness.?* Iffil has advanced arguments for equity
in the judiciary because it is a site of societal power®, while a better quality of deliberation and an enhancement of judicial decisions
have been cited by South African scholars as reasons for a more gender diverse bench.%¢

Amidst the clarion calls for more women on the bench, has been the difference argument championed by feminists who have
promoted Carol Gilligands not i o®hGiligan asgued tha dender ditfeleycesfinenoral reasoning 6 e t h
results in the feminine voice acknowledging and being concerned to preserve social relationships, while the masculine voice tends

to see individuals as atomistic and to make judgments according to a hierarchy of rights.® This approach has already been criticised

by academics in the global north for its essentialism and the myopic view it postulates of women.*® However, in this paper | aim to

show why the difference argument is especially problematic for voices from the African continent. In doing so, | submit that the

problem is not that women are not different from men, but that the difference argument narrows their different experiences into one
monolithic voice. This is essentialist at best and dangerous at worst, because it ensures that only one perspective dominates legal

decision making in multi-perspective societies. As often occurs, the perspective to dominate would be that of the advantaged or
privileged leaving out minorities, previously disadvantaged and a greater part of society.

To remedy this, this paper suggests that it is important to acknowledge the different perspectives that women judges bring to the
bench. Once, this is acknowledged, | argue that gender diversity can perform two important functions:

1. Strengthen judicial independence of the judiciary by buttressing substantive independence,
2. Strengthen judicial impartiality and consequently judicial decision making.

| submit that gender diversity on the bench can result in internal behavioural changes for judges that would lead to external
behavioural changes. This would not be limited to how litigants are treated but, would also be visible in how written judgements are
reasoned. In this regard, African judges-especially women, can enrich their jurisprudence and leave a legacy that is not prescribed
nor dictated by perspectives that are unfamiliar to their own communities. This is particularly important because there is a dearth of
the African academic literature on judging and jurisprudence in the region.

Judicial activism as a replacement for legislative intervention: A comparative case study involving
Muslim Personal Law
Waheeda Amien, University of Cape Town, Faculty of Law

In this paper, several significant Muslim Personal Law related cases that have been decided by the South African, Indian and
(Canadian) British Columbian judiciaries are considered with a view to highlighting the significance of judicial intervention in the
area of Muslim Personal Law.

In the Canadian context, three seminal cases decided by the British Columbian Supreme Court of Appeal are examined namely,
Nathoo v. Nathoo,*® Amlani v. Hirani** and N.\M.M.v.N.SM*#2Each of these three cases confirmt
and enforce mahr agreements as marriage contracts for the purpose of the British Columbian Family Law Act. In contrast, the
Ontario Court of Justice refused to recognize and enforce a mahr agreement in the case of Kaddoura v. Hammoud*® even though
the facts of the Kaddoura case were similar to those in the British Columbian cases. The Ontario Court of Justice was unwilling to

33 Sally J.Kenney Gender and Justice: Why women in the Judiciary really matter, 2013.
“Der mot Feenan, 0Judi cidali nagmaonipratr me r 2088) Iipmdicisl Bedied Institutedloulnal 37-66.
35 Sherrylin Ifill, 6 Raci al Diversity on the Bench: B e y o n) 87 WRshihgéon &nleaw Review, 405+4D5. pu bl i ¢ c o

%¥See Yvonne Mokgoro J 06Judi ci alAdvacate4s atdd avedable a lttp:(wie.sakandp.zaflaw2 0 1 0 )
journals/2010/december/2010-december-vol023-no3-pp43-48.pdfand Cat her i ne Al bertyn, o6Judicial Diversi
(eds.) The Judiciary in South Africa, 2014, 24571 287.

37 Carol Gilligan In a Different Voice:Psychological Theory and Women's Development (1982).
38 |bid.

0 Professors Sally Kenney and Kate Malleson have been some of its harshest critics.

4011996] B.C.J. No. 2720 (S.C.) [Q.L.].

4112000] B.C.J. N0.2357 (S.C.) [Q.L].

4212000] B.C.J. N0.2357 (S.C.) [Q.L].

43168 D.L.R. (4th) 503, 44 R.F.L. (4th) 228, [1998] O.J. No.5-54, 83 O.T.C. 30.
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bring a mahr agreement within the ambit of the Ontario Family Law Act on the basis that the agreement was religious in nature and
comprises a core element for a valid Muslim marriage contract. The Ontario Court of Justice invoked the separation of religion and
state to justify its decision. Yet, the British Columbian Supreme Court of Appeal, implicitly recognizing that a failure to recognize
and enforce the mahr agreement would result in an injustice to Muslim wives, found a creative way to ensure justice for Muslim
women who were parties to those agreements. The significance of the British Columbian decisions is that the Court afforded
recognition and enforceability to mahr agreements even though Canada does not recognize Muslim marriages as legally valid.

Similarly, in the South African context, Muslim marriages have also not been afforded legal recognition. Yet, the South African
judiciary too found creative ways to come to the aid of Muslim women who were adversely affected by the non-recognition of their
marriages. In fact, since 1997, there has been a spate of cases in which the judiciary has either recognized certain aspects of a
Muslim marriage or brought Muslim spouses within the ambit of certain pieces of legislation. The paper will unpack most of those
cases beginning with Ryland v Edros,* which was the first case in which a South African court accepted proven terms and customs
arising from a Muslim marriage contract as enforceable. This was followed by several cases that recognized Muslim spouses as
beneficiaries for the purpose of particular types of legislation. For instance, the Supreme Court of Appeal in the case of Amod v
Multilateral Motor Vehicle Accidents Fund,* recognized the Islamic law duty of support owed by a husband to his wife as worthy of
|l egal recognition thereby enabling a Muslim wife te®Acadenséund
Act.*® A few years later, the same duty of support was recognized as enforceable under the Maintenance Act* in the case of Khan
v Khan.*® Thus, Muslim wives can now claim their Islamic law right to maintenance through civil legislation. At the same time, the
Constitutional Court in the cases of Daniels v Campbell and Others* and Hassam v Jacobs NO and Others® respectively
recognized the right of a Muslim spouse in a monogamous and polygynous Muslim marriage to inherit under the Intestate
Succession Act.5! More recently, in the case of Hoosein v Dangor,>? Muslim ex-wives were brought within the ambit of Rule 43 of
the Uniform Rules of Court where they were granted interim relief pending the finalization of their matrimonial actions in which they
requested that their Muslim marriages be recognized as civil marriages under the Marriage Act.*®

In contrast to Canada and South Africa, India recognizes Muslim marriages as legal. However, it leaves the regulation of the
marriage and divorce at the behest of Indian Muslim communities. This has resulted in numerous cases being adjudicated involving
various aspects of Muslim Personal Law where Muslim wives are usually the claimants. The Indian judiciary, via its Supreme Court,
has perhaps been the most active as far as judicial intervention is concerned, especially in the area of Muslim Personal Law. Not
only has it come to the aid of marginalized and vulnerable Muslim wives by providing relief in the context of marriage, divorce,
maintenance and post-divorce maintenance, it has reinterpreted Islamic scriptures to enable gender-friendlier versions of Islamic
law. In particular, two seminal cases will be discussed in this regard namely, Mohd. Ahmed Khan v. Shah Bano Begum and Others®*
and Danial Latifi and Another v. Union of India.*® These two Indian decisions were met with much controversy and in fact generated
division within the Indian Muslim community as well as between the Indian Muslim and Hindu communities.

The purpose of this paper is therefore two-fold. The first is to demonstrate that South Africa, certain parts of Canada and India boast
judiciaries that illustrate the role that judicial activism can play, not only in holding the legislature accountable to its constitutional
commitments but also in stepping in and providing relief to marginalised and vulnerable sections of society where the legislature
has failed to do so. In particular, the area of Muslim Personal Law provides a stark example where the South African, British
Columbian and Indian judiciaries have displayed a robust form of judicial activism, in which precedent setting cases have been
adjudicated to provide protection for Muslim women. The second aim of the paper is to interrogate the approaches and
methodologies adopted by the respective judiciaries in their attempts to provide protection to vulnerable and marginalized Muslim
women with the hope of identifying a best practice or best practices.

441997 (2) SA 690 (C).
451998 (4) SA 753 (CC
4 93 of 1989.

47 93 of 1989.

48 2005 (2) SA 272 (T).
492004 (5) SA 331 (CC).
50 2009 (5) SA 572 (CC).
5181 of 1987.

52 2010] 2 All SA 55 (WCC).
53 25 of 1961.

54 (1985) 2 SCC 556.

5 (2001) 7 SCC 740.
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Questioning appropriateness of legal research in Kenya: The nexus between research funding,
academic freedom and social responsibility
Duncan Ojwang, Agnes Meroka, Attiya Waris & Edwin Abuya, University of Nairobi, School of Law

The University of Nairobi, School of Law is the oldest and largest law school in Kenya, and it is also currently the only one that
of f er @mdugiexcsutses in the country. The School of Law places great emphasis on research, and both at the undergraduate
and post-graduate levels of study, research is taught as a stand-alone course, and students are also required to complete research
projects in order to be eligible for the award of any degree. Legal research is a field that has evolved and changed since the School
of Law was founded, and in part, such developments and changes have been influenced by the growing interest in social-legal and
post-colonial studies. Socio-legal research is concerned with studying law in context, and it uses social science research methods
to research legal processes. In post-colonial societies such as Kenya, socio-legal research is seen as a tool that may be used to
enable better and greater understanding of how law operates in such societies. The need to understand how law operates in the
socio-economic and political contexts is therefore well accepted. This makes it important to consider our social-legal research blind
spots.

Accordingly, each research project carries a certain voice. What voice does our legal research carry? There is a need to analyse
what counts as research at the University of Nairobi, School of Law and to discern the role of research carried out in the School of
Law in the society as a whole. Answering this question is the interest and objective of this study. Our hope is to provide this
information in the light of LLB, LLM and PhD theses. We will also look at the linkages between research carried out by students and
the research carried out by faculty members, and we will analyse the specific ways in which faculty member research influences
student research. We will draw on these research projects in order to analyse the factors that influence students to carry out
particular types of research and also to analyse the methods students predominantly use to carry out research in order to consider
the role of research conducted at the School of Law. We will be seeking to determine whether research carried out at the School of
Law enables us to address pertinent issues within our society, that is, does this kind of research provide African solution for African
problems. It is vital to the society and African region, which seeks solutions to deal with its economic, political and cultural needs.
Ideally, research should be a tool which facilitates and enables learners to extend conversation in different social, cultural, political
and economic areas. Generally, the research process embodies the political, economic and cultural interests of different groups
with an interest to control research agenda. But we should interrogate whether African voices are missing. This paper will seek to
identify and explore these interests as fleshed out in the topics of research interests.

Research must open ways to broaden these needs beyond the global structural realities, because these realities sometimes
determine the knowledge we generate through our research. Here, the inequality emerges in terms of various factors. However we
still have a responsibility to consider the advantage our research brings to liberate all knowledge. It is prudent for research lecturers
to examine why it might be the case that most research in their school privileges the dominant Eurocentric legal knowledge and
theories. We therefore ask what fAspaceo does our researcht
be numerous reasons for this influence; funding, call for papers by different INGOs and reputable law journals, consultancy, online
legal journals carried by Westlaw and Lexus Nexis, reputable law journals by different law schools and societies etc.

Socio-legal research presents a means through which unseen, silenced or hidden aspects of law are revealed. The lack of
prescribed methods within socio-legal scholarship allows researchers to be creative enough in their analyses in order to highlight
key aspects about the law which may be unseen, silenced or hidden. In post-colonial scholarship, it is important to let the voices of
the colonized be heard. The above research question has been posed in different ways by various researchers, for example: Do
we have space for African voices? To what extent is our work complicit of the dominant theory? To what extent does our work either
silence Africa or transform it? To what extent is our research leading to transformative critical pedagogy? Does our work make a
difference and create space in post-colonial scholarships? To what extend does our work ignore serious power dynamic and politics
of knowledge? To what extend does it represent the voice of Africa? What are the undercurrents in our legal knowledge research?
To what extent is our work complicit in merely duplicating and advancing dominant legal knowledge? Are we true to our authentic
selves as African subjects of knowing?

Using the University of Nairobi, School of Law as a case study, this paper will therefore look at the specific ways that socio-legal
research is taught. Given the lack of prescribed methods for carrying out socio-legal research, this paper will highlight the challenges
that lecturers teaching research methods at the University of Nairobi, School of Law, may encounter while teaching students how
to practically carry out socio-legal research. The paper analyses the way socio-legal research has been conducted at the School of
Law, highlighting the methods that were used in the chosen research projects. It will then conclude by analysing the extent to which

Cr ea
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socio-legal research has transformed knowledge bases in the School of Law. Our hope is to answer the question as to whether
socio-legal research does in fact present a space through which African voices may be ultimately emancipatory. By studying the
limitations and strength of our research, we seek to make it more responsive to the society and Africa. Ultimately by studying the
limitations and strength of our research, we seek to make it more responsive to the society and Africa. In our opinion this is an
attempt to actualize the role of socio-legal research in bringing forth solutions in a society.

Applying relational theory in realisation of the right to health in African countries

Omowamiwa Kolawole, University of Cape Town, Faculty of Law

The realisation of the right to health in African States is important in the light of great losses incurred on the continent over the years
due to diseases such as malaria, typhoid, polio, tuberculosis and HIV/AIDS. Most recently, the Ebola pandemic that occurred in
parts of West Africa has brought the urgency of proper health care in African States once again to the fore.

The Problem

Many African States are parties to international®® and regional conventions® that recognise and demand the promotion of the right
to health. Also many of these States provide for health either as a right or as a national obligation. Despite these seemingly adequate
legal provisions, the reality of the realisation of the right to health is unreflective of the legal aspirations as there are limitations to
the realisation of the right. The major limitation the paper will seek to address is that of limited funds, which are even often further
stifled by competing interests, as well as in many cases, by corruption.>® The result of this is often weak health systems with limited
functionality, low number of health personnel who often equally unmotivated and a resultantly high dependence on international aid.

To address this problem, the Abuja Declaration® encouraged all African States to commit to spending at least fifteen per cent of
their annual budget on the realisation of the right to health.5* While this declaration was a landmark in its own right as it made what
was at the time a giant leap in its specifications of budgetary allocations for health, in reality that percentage is hardly sufficient to
address the health challenges of many African States, and even so, is not even often attained by States.®?

There is thus need for a theoretical framework that can take these realities into consideration while proposing an impactful
application of the right to health. Such a theoretical framework will have to (a) contextualise the relevant rights to the dynamics of

the African societiesngdb)nproatdeeabhhédaempbwees an emphasis on
relevant rights and how they apply, (c) navigate the application of the observance of the relevant human rights in such a manner

that amplifies the eisohameantéplodealti @ddvamtddhe established syste
the I imitations in the Stateds fulfil ment of its obl meettheirons
obligations and move the fulfilment of the duties attached to the relevant rights away from the sphere of policy goals and aspirations

to immediately accruable benefits. An examination of relational theory provides hopes for the possibility of an approach that can

Socio-Legal Research Agendas

yield these outcomes.5®

The Case for a Relational Reading of the Right to Health

The paper proposes applying relational theory into the understanding and application of the right to health, order to provide a
realisable reading of States obligations to citizens and the obligations of the international community to States in need of assistance.
The recourse to such an approach is due to the nature of relational theory which has at its core the bid to place constructive
relationships at the heart of social, legal and political dynamics.5* As such, a relational reading of rights, places autonomy at the
centre. However, the interpretation of autonomy varies from the liberalist school of thought to the communitarianist view. This paper

Panel 1C

5 Universal declaration of human rights, GA res. 217 (), UN Doc/810 at 71 (1948). International Covenant on Economic, Social and Cultural Rights
(ICESCR), GA res 2200A (XXI) of 16 December 1966.

SAfrican Charter on Human and Peopleds Rights, OAU Doc. CAB/ bEl®/ 67/ 3 r e
Rights and Welfare of the Child, OAU Doc. CAB/LEG/24.9/49 (1990).

%8 |nstitute of Medicine (US) Forum on Microbial Threats. Ethical and Legal Considerations in Mitigating Pandemic Disease: Workshop Summary.
Washington (DC): National Academies Press (US); 2007. Available from: http://www.ncbi.nlm.nih.gov/books/NBK54167/ doi: 10.17226/11917.

59 |hid.
“Abuja Declarations and Frameworks for Action on Roll Back amtohgeni a, Apr |
Years On6, available at http:// www. who. int/ K acaessecos ¥ Septeminesr 20p6u bl i cati ons/ a
61 |bid.
62 |hid.
%Jennifer Nedel sky, 6Lawds Relations: A relational theory of Self, Auto
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proposes a communitarianist view, as it is most suited to the social and cultural realities in most African States and bears the most
resonance with the populace® because it places emphasis on communal rights and the fulfilment of rights in a manner that seeks
to realise rights for as many as possible. I'n addition suah a
domestic, regional and international level, if a right as complex as the right to health will have any chance of realisation and fulfilment.

To make the case for adopting relational theory for the fulfilment of the right to health, the paper will begin with a brief explanation
of the current problems militating against the fulfilment of the right to health, followed by an exposition of the limitations of previous
attempts to address the specific limitation of inadequate funds for the fulfilment of the right to health. It will then discuss the concept
of relational theory, explaining its meaning, import and how it may be applied to our understanding of human rights. The paper will
go on to explore how relational theory can specifically be read for the fulfilment of the right to health in particular, where the otherwise
necessary tools to fulfil the right are scarce as in an African context. The paper will conclude with an exposition of autonomy in a
manner that places the emphasis on the fulfilment of collaborative goals by a willing use of agency to pursue the good of all, bearing
in mind that humanity is driven by social interactions, meaning that liberty is best interpreted and exercised in that context.®®

Complex system methodology for gender justice research in Liberia and Australia

Veronica Fynn Bruey, University of Washington, School of Law

Dissertation Abstract:

This research is a major undertaking. It is complex, complicated and comprehensive. However the scope intended to be covered
so important to consider the big picture of complex systematic approach to assessing the law. The gender agenda is borderless.
Arguably, legal justice for Indigenous women and girls who have experienced gender violence has been characterised as unfair,
inequitable, and sometimes arbitrary. Violence against women, clad in a myriad of shapes, forms, structures and categories,
pervades cultures, societies and states. Unlike comparative studies, the research is founded on heuristic arguments derived from
validating the formation, establishment and continuity of Indigenous critical mass in Liberia and Australia bound by common
collectives in chartingthei r very own path to justice and equal i t-pasedWilolence® ma n
and the frule of lawd in separate contexts, none has zoomed in on the particular extent to which the Western concept of the

irulewdfi mpacts upon gender violence i n |-fAdhilpeiaous communities
Hypothesis
The principle of the fArule of | awo is applied fairly anhhveadeq!

suffered gender violence in Australia and post--Avar Liberia.

Research Question

Socio-Legal Research Agendas

I's the Arule of | awdo an essenti al axiom [an accepted uswomenh t ha
and girls who are survivors of gender violence in Australia and post--Zvar Liberia?

Objective

The main objective of the research is to examine the ehdgrsacy
who have suffered gender violence (e.g., female genital cutting, rape, domestic violence, forced marriage, forced adoption, deaths
in custody, land dispossession, patriarchy, paternalism, racism etc.,).

Panel 1C

Methodology

An interdisciplinary approach, grounded in complex systems theories/principles of decolonization, (legal) feminism, intersectionality,
critical race/legal, and social determinants of health this research adopts a mixed method design drawing on desk reviews, case
studies, case law, secondary statistical data, survey and interview instruments with service providers and Indigenous women
advocates, respectively. Triangulated by content analysis of historical documents, case law and case studies, the research draws
on a mixed (Indigenous and feminine) research methodologies. A survey of 232 services providers working with Indigenous women
and girls and an interview of 30 Indigenous female advocates were conducted between October 2013 and September 2014 in both

85 Evidence of the acceptance of this mind-set is apparent in the various cultural notions of rights and right living in various parts of the continent
such as Ubuntu, but even more specifically in the African Charter on Human rights which provides for duties to the community. See Chapter 2 of the
African Charter Humanand Peopl ef6s Rights, op cit (n2).

6 Thomas C. Kohler. "Individualism and Communitarianism at Work." (1993) Brigham Young University Law Review 727-741.
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Australia and Liberia. Further analysis is carried out on, 127,708 convicts to Australia; 14,996 former slaves to Liberia; 2,701 sexual
and gender violence cases reported to the Ministry of Gender, Children and Social Protection in Liberia; seven case files from the
Sexual and Gender--dased Crimes Unit in Liberia; and 1,200 interview entries from the Longitudinal Study of Indigenous Children
in Australia.

Findings and Results

Preliminary findings from the research study show that structural/cultural, institutional/state and interpersonal/community violence
are intersecting factors responsible for violence against Indigenous women and girls in post--Avar Liberia and Australia. Despite
cultural, historic, political and socio--Zconomic dissimilarities entre Australia and Liberia, Indigenous women and girls in selected
communities are disproportionately predisposed to violence perpetrated and orchestrated at these three main levels. Although the
rule of law is crucial and seen as an emancipatory tool for justice and redress, it is also used to discriminate against Indigenous
peoples.

Conclusion

In conclusion, while rejected the research hypothesis (i.e., the rule of law is inadequate for restoring justice to Indigenous women
and girls who have experience State/Institutional, Structural/Cultural and Interpersonal/Community violence); the study highly
recommends the need to incorporate complex systems approach to a more comprehensive research on violence against Indigenous
women and girls. That to effectively reduce violence against Indigenous women and girls, boys and men must be educated and
encouraged to equally participate in gender justice advocacy work. A novelty, this research helps give global agency to Indigenous
women and girlsd ways of being, knowing and doing justice.

Chapter Introduction

Many authors have compared and contrasted between qualitative and quantitative research methods.... The Debate over

the legitimacy of qualitative versus quantitative research is ongoing and seemingly endless. (...) The distinction is not just

about counting things against not counting them. Qualitative researchers can and do count things. Rather the distinction

|l'ies in the deep philosophical foundations wunderlying the
that the researcher needs to understand that the different types of research methods originate from different theoretical
frameworks within the social sciences and humanities.®

A major constituent of a valid conventional academic research is the capacity to be systematic, replicable and rigorous in its
methodology and design. In essence, every traditional research must conform to a requisite standard for appropriating the choice
of method and design. Such a choice must ensure that the research question(s) aligns with a method and design that is robust
enough so as to buffer confounds and biases. In this scenario, the task of the researcher is to carefully decide which method and
design will aptly aid with understanding, describing, and explaining the reality of complex human behaviour. A one--Zize fit--Zll
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method does not cut. Rather, a research that can tightly combine several study methods has the propensity to guarantee rigour,
originality and comprehensive understanding i a process described as triangulation.®® The CSW 57th Meeting (2013) reaffirms
Jance Morsebd6s triangulation model in stating that to,

[dlevelop and implement effective multi--Zectoral national policies, strategies and programmes, with the full and
effective participation of women and girls, which include measures for prevention, protection and support services and
responses; data collection, research, monitoring and evaluation; the establishment of coordination mechanisms;
allocation of adequate financial and human resources; independent national monitoring and accountability mechanisms;
and clear timelines and national benchmarks for results to be achieved;®°

Panel 1C

Suffice to say that the inherent non--Zeporting, privacy and consent issues associated with VAIW&G challenges this
research pushes barriers and break grounds. Needless to say, the necessity to resist academic conventions in exchange  for
augmenting the efficacy of laws needed to protect Indigenous women and girls is understated. Of greater importance is the impetus

for carefully selecting a mixed--Znethod research design, which transcends an incline to deconstruct pedagogical norms i

i . e., the authordés | ived experience of being a war suviwsefor c
violence.

57 Ibid 537 55.

%Janice M. Morse, OPrinciples of mixed met Hashhikori& ClarlesmTetdid (edgt hod research
Handbook of Mixed Methods in Social and Behavioural Research (2003) 189i 208, 190.

69 CSW 57t Meeting supra at 6.
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Beginning with the philosophical paradigms that dictate the interdisciplinarity’® and complexity of a research twirling entre
conformity” and resistance.’2Cont empl ating the migration of | ndi gemdthe snargisme n
of complex social and cultural structures towards the edges of Western centrality re--Zlefines the scope of this mixed
method” research design. This re--Zlefinition is couched in the novelty of utilising empirical data and epidemiological study
as a nexus between gender violence and the rule of law. Section 6.1 offers an attempt to meet the inherent challenges of
conducting high quality research on gender violence apt for evidence--Zased law and policy reform.” Further, a description
of the components of both the qualitative and quantitative aspects of the research with a strategy structured around textual/statistical
analysis, surveying and interviewing ensues. Section 6.3 describes the sampling techniques that used to select and recruit
participants. The sources of data collection, where and how it is stored and analysed is discussed in this Section. The next two
sections chronicles the ethical approval process as it pertains risks and benefits analysis, as well the challenges associated with
gathering research data on a highly sensitive topic. The final section of the chapter outlines the phases and timelines proposed to
successfully complete the research project.

Panel 2A: Land and Property

The double-edged role of law in struggles over mining on ‘communal’ land

Aninka Claassens, University of Cape Town, Land and Accountability Research Centre

This paper describes increasingly violent processes of dispossession that target the poorest South Africans in former homeland
areas, particularly where mining is taking place. It argues that various parts of government are deeply implicated at two levels. The
first is the process whereby revenue from mining (and antebtedr i n\
individuals and organisations through patronage networks in which some traditional leaders play a pivotal role. The second is in
relation to a web of policies and laws that have made it increasingly difficult for ordinary people to assert and protect their land rights
in the face of the unaccountable powers attributed to traditional leaders since the Traditional Leadership and Governance
Framework Act (TLGFA) was enacted in 2003. The paper describes how recent laws and policies have enabled, and indeed elicit,
the processes of dispossession and elite enrichment taking place. It argues that the laws mobilise colonial and apartheid versions

Land & Property

of customary law to undermine the land rights of rural people, and to assert distorted versions of chiefly power that seek to vest sole
decision making authority in traditional leaders.

They rely on the same rationale that was used to justify colonial dispossession in the first place, which is that customary systems

of land rights do not entail property rights for thei nothiseisnber s
the asserti on trhaf uthority éor rdral Blackupeaple @mafn®chiefly rule. The TLGFA re-imposes the disputed

tribal authority boundaries put in place by the Bantu Authorities Act of 1951 in former homeland areas, thereby locking 18 million

South Africans under the jurisdiction of chieftainships delineated during apartheid.

The paper discusses case studies that highlight the mechanics of how patronage politics, mining deals, and particular interpretations
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of chiefly power intersect to enrich a politically connected elite at the expense of the basic rights of very poor South Africans. These
lay bare the ways in which law has been mobilised to strip people not only of their land rights, but also of basic political rights such
as freedom of assembly, and self-representation. In other articles | have examined the provisions of the new traditional leadership
laws. In this article | concentrate not on what the laws say, but how they are applied in practice in local struggles over resources.

One reason for shifting focusfrom t he o6l etter of the | awbd to current struggles i s
the provisions of various laws including even the TLGFA and its provincial counterparts, the only post-apartheid traditional
leadership laws that have survived thus far. Examining the dynamics on the ground enables us to focus in on the specific interests
of key actors in various disputes. Traditional leaders are able to enter into secret multi-million rand deals with mining companies,
and evade auditing requirements only because provincial and national politicians and officials refuse to enforce the financial
oversight provisions, and checks and balances built into laws such as the TLGFA and the Ingonyama Trust Act. In order for those
laws to have passed Constitutional muster, they had to contain such checks and balances, but case studies from North West and

“Robert Post, O6Debating di sCdticglhqguiry@Z49ii7I0y 6 (2009) 35( Summer )

"James Chamaoldect i @ihnnt Doctrines, discipli ne€ricaldnqunc7@i746.es, depart mentso (
72 Linda Tuhiwai Smith, Decolonizing Methodologies: Research and Indigenous Peoples (1999).

“Jennifer C. Greene, Ols mixewe medthtoaddo Isog yWeathal ¢f Midplh Methgds @dsydrichs7t 22.n c t i

74 Mary Ellsbert & Lori Heise, Researching Violence Against Women: A Practical Guide for Researchers and Activists (2005) 27.
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KwaZulu-Natal illustrate the ways in which the parts of government and organs of state responsible for exercising oversight benefit
directly when it is abrogated.

The case studies illustrate that such deals are legally vulnerable on four main grounds. The first is that they abrogate constitutionally
protected rights, the second that they breach customary law requirements in respect of accountability and participatory decision
making processes, the third that they breach the rights protected by early land reform laws, such as the Interim Protection of Informal
Land Rights Act of 1996, the fourth that they fall foul of administrative justice laws such as the Promotion of Administrative Justice
Act of 2000 and the Public Finance Management Act of 2000. In many instances arguments based on these grounds complement
one another, particularly in relation to the failure of government or traditional leaders to obtain consent from rights holders when
their land rights are undermined by mining and investment deals.

The paper reflects on the double-edged role of law in South Africa today. At the national level the Constitutional Court has played
a protective role, striking down retrogressive laws such as the Communal Land Rights Act and the Restitution of Land Rights
Amendment Acts, and upholding constitutional and customary law rights in the face of chiefly claims to unilateral power in a number

of key recent judgment s. On the other hand provincial Htngeh Cou

to grant interdicts stopping community meetings. Time and again disputes pertaining to the scope of chiefly power over communal
I and, are determined not according to Constitutional C ombent
chief can produce the Government Gazette notice proving that his lineage was officially recognised during apartheid.

Yet claims by some traditional leaders to sole authority to represent rural people are manifestly precarious. Laws that sought to
buttress this claim have not survived scrutiny, and unanimous judgments of the Constitutional Court have resoundingly rejected the
privileging of chiefly interests over the rights of ordinary people in no uncertain terms. Administrative law challenges too, have
played a key role in challenging state deci si onaonttohtte tinstitatiores
responsible for policing and prosecution. Those who have profited from opaque mining deals are no longer guaranteed the same
protection when their cases get to court. This has contributed to an exponential increase in intimidation and violence against land
activists over the last two years, who now have to dodge thugs and assassins at the same time as they struggle to protect their
land.

Land reform must go beyond the boundaries of the former Bantustans in order to have a meaningful impact on the scale of racial
inequality in land holding, and to address deepening rural and urban poverty. But struggles over land and mining in the former
Bantustans are instructive in showing how the land reform policy and budget have been diverted away from the poor to politically
connected elites. The model of development espoused by government is increasingly of investor-driven projects rather than support
for small-scale local initiatives. The Recapitalisation and Development Policyrequi r es a O6str at egi c p-driven
projects, in much the same way that the MPRDA requires black empowerment shareholders in mining projects. This creates a key
intermediary role for government in selecting and directing budgets to these strategic and empowerment partners, rather than to
the people whose land rights and labour are directly at issue. In the same way that current policy attempts to restrict the customary

6s

6uni

ner o

land rights of families and i mdhiowvisehall d tpd od6sde wsoOghthed biemef e

doomed to be perpetual tenants of the state, rather than landowners. Land is thus retained by the state as a source for future
patronage deals.

| argue, however, that the status quo is legally precarious, and moreover increasingly politically precarious. Deepening inequality,

the flaunting of profits, overt corruption and vVviolent erestpress

in pursuing particular policy choices. Given the symbolic importance of land, and the overt failure of land reform, policy approaches
that default to the colonial denial of African property rights and autocratic versions of chiefly power cannot disguise the elite interests
that they protect, in continuity with the same role during colonialism and apartheid.

The edifice of private property and its discontents

Ben Cousins, University of the Western Cape, Institute for Poverty, Land and Agrarian Studies

In the post-apartheid era in South Africa a key goal of land policy has been to give effect to constitutional imperatives to provide
tenure security to those citizens whose tenure was rendered insecure through past racially discriminatory law or practice in the past.
Twenty-one years after the first democratic elections in 1994, however, few such reforms have been implemented, and the

governmentds current proposals continue to be mired in cantr o)

failure to extend formal property rights to the urban poor.
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This paper undertakes a critical analysis of underlying paradigms that inform efforts to implement land tenure reform in South Africa
today. It describes the nature of the incompatibility between the dominant system of registered private property rights and associated
institutions and practices (termed 6the edificed) and hichhae
fundamentally different from private property. The paper shows that nearly 60% of South Africans hold land and dwellings outside

C 0o my

of the formal system of property rights, in a variety of Osoci

Key features of social tenures include the following: (a) local oversight of processes of claiming, recognizing and transferring rights,
as well as dispute resolution. Such oversight takes place through institutional structures of varying degrees of formality that are
responsible for managing or administering land rights and associated duties. Often these are nested or layered in character,
depending on the nature of the rights and the group affected by the land uses in question; (b) social and political relations, identities
and dynamics directly inform the recognition of which people hold rights and duties in relation to land and dwellings, as well as how
institutional arrangements are structured (such as through elections or other means of legitimation, including through reference to
6customary |l awbé). I n other words, ndlarelyghlgrel&ional mcharactet. Akeycriterionfoo
the recognition of a claim is often need, as distinct from the ability to pay; (c) these regimes are generally less oriented to strict and

well-defined rules than to socially and politically defined pr ocesses, that is, they are much mo

rule-oriented dominant system; (d) there is a great deal of flexibility in relation to both defining which people qualify as legitimate
rights holders and in defining the relevant unit of land or dwelling to which people hold rights namely with regard to both social and
territorial boundaries. This is one key reason why these systems often fail to meet the requirements of the cadastre that form the
basis of the dominant property system in South Africa.

The dominant system of property holding in South Africa constitutes an imposing ensemble of laws, institutions, practices and

professions, or edifice. Property |l aw is based on p® minmaray Idi

systems. 60wnershipd6 rights (also termed o6real right so)owdr-ake ¢

order sub-structure. Ownership is realized only when the standards of the national land information system, or cadastre, are
complied with. This has three components; the first is spatial, and involves the geometric description of land parcels. Linked directly
to the spatial component is a textual aspect that involves the registers that record ownership, bonds and servitudes in relation to
the land parcel. Thirdly, these spatial and textual records must be updated over time to reflect sales, inheritance, subdivisions, the
addition of servitudes, and so on, all of which must be registered on the deed; this is the temporal component of the cadastre. The
key features of this system are tightly interlocked with each other, since the spatial, textual and temporal dimensions must be closely
aligned to each other before the deed can be registered. As a result the system is highly inflexible.

There are many incompatibilities between the two systems of property rights, with social tenures disadvantaged as a result of living
in the shadow of the edifice. 6 O w nregister hsocpalétenwaes. Social rtemaels receiveglitile
external support and minimal oversight of local arrangements by the state or other agencies creates many opportunities for abuse
by powerful local interest groups. There are few available avenues for recourse when abuses occur within social tenure systems,
and social tenures are not well served by systems of planning, development and service delivery. The underlying insecurity of the
de jure property rights of most South Africans contributes to their marginality within the wider political economy. The inability of the
cadastre and the edifice to recognize these rights contributes to continuing structural inequality and the poverty that results.

The paper discusses four different paradigms that influence thinking on tenure reform. One involves the extension of individual
titing of land to the rural and urban poor. Another focuses on adaptive modifications of the dominant system of private property that
allows incremental improvements in tenure security at the local level, through administrative and legal innovation, but without formal
titing being on offer. Advocates of this approach continue to see registered title as the ultimate goal or endpoint. A third approach
seeks effective protection of social tenure rights through legal recognition and support, does not envisage individual titling as the
destination, but does not directly challenge the hegemony of the dominant system. The fourth approach involves a more fundamental
shift: providing full recognition of and large-scale support for land rights that do not have the characteristics of the exclusive,
Western-legal form of property, as well as state support and oversight of their functioning. If adopted as policy, this would require
major adjustments to how development planning, service delivery and payment for services are conceptualized, planned and
implemented. The paper concludes by assessing the strengths and weaknesses of these paradigms, taking into account current
political realities in South Africa.
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Whose land is it anyway? A critical analysis of the post-apartheid communal land tenure project,
drawing on case studies from rural KZN
Philile Ntuli, University of Cape Town, Land and Accountability Research Centre

Whereas pre-colonial African land tenure systems were structured in inclusive social relations characterized by various forms of
networks, colonial land tenure paradigms introduced exclusive, commodity-based legal concepts that favoured land ownership by
the white minority while confining the black majority to insecure land tenure in Bantustans/Homelands. Yet despite a strong
commitment by the Constitution of South Africa (103 of 1996) to reverse these injustices, the post-apartheid framework for land
tenure in the former Bantustans is intrinsically tied to colonial land tenure ontology.

This paper presents a critical analysis of the post-apartheid land tenure project - focussing on the policies of the Ingonyama Trust
Board (ITB). | present a review of post-1994 legislation applicable to the Ingonyama Trust, namely the Ingonyama Trust Act (3 of
1994), the Constitution of the Republic of South Africa (108 of 1996), The Interim Protection of Informal Land Rights Act (31 of
1996), The Public Finance Management Act (2 of 1999), the Promotion of Administrative Justice Act (3 Of 2000) and the Mineral
and Petroleum Resources Development Act (28 of 2002).

Drawing from on-going field research conducted in the former Bantustan of KwaZulu, | then measure the applicable legal framework
against the administrative practice of the Ingonyama Trust. The paper focuses on the three main ways through which the ITB
sustains this practice, namely: residential lease agreements, mining authorisation without consent, and the dispossession of groups
with historical land rights.

The residential lease agreements: Whereas Section 25(6) of the Constitution instructs that those whose tenure of land is legally
insecure as a result of past racially discriminatory laws are entitled either to tenure which is legally secure or to comparable redress,
the response of the ITB has been, since April 2007, to introduce long-term residential leases. The leases are presented as the best
and only available land tenure solution for the people who reside on land under ITB jurisdiction, and as a catalyst for investment,
business opportunities, as well as secure access to finance for the development of the land as they are an acceptable guarantee of
residential address in accordance with financial laws.

The ITB argues that land tenure traditionally held by communities through PTOs is vulnerable and does not afford strong security

of tenure to its holders. This is despite the directives of the Upgrading of Land Tenure Rights Act (1991), which provide for it h e

upgrading and conversion into ownership of certain rights granted in respect of land; for the transfer of tribal land in full ownership

to tribes; and for matters connected therewith.d Such upgradi

Accordingly the conversion of PTOs to leasehold thus constitutes the conversion of a stronger land ownership right to a weaker
right, which becomes dependent on the payment of rent.

Unfortunately, this systematic loss of customary land rights comes at a high financial cost. The lease agreements, issued at a
standard 40 years across districts, are subject to a 10% annual increase. In reality, over the full 40-year term a residential lease
costing an initial R3,000 a year would cost the tenant R1,466,758.73. This is for undeveloped land lacking even basic municipal
services.

Mining with Community Consent: Here | provide evidence, using examples from Makhasaneni, of patterns of corrupt relations
between multi-national mining companies, government officials and traditional leaders that perpetuate a culture of abrogating
customary land rights. Makhaseneni is located in the former homeland in the Melmoth area within the Zulu-Entembeni Traditional
Authority (TA) Area which falls under the jurisdiction of the Ingonyama Trust.

In Makhasaneni, and in many other instances, the state fails to consult with affected communities as required by law, and the ITB
relies only on the consent of Traditional Councils to grant approval for mining activities. Due to the monetary implications of these
relations, those who attempt to defend their customary land rights are often subject to intimidation and at times, death.

Dispossession of Groups with Historical Land Rights: Lastly, | show how, using a common rhetoric repeated in KZN -t h at
|l and belongs to the King, and everything in i t-thesupreme poaverofthe
King over land and people is asserted. This, in effect, is a particular interpretation of customary law which is deeply hierarchical and
authoritarian. | show how -using examples from the Nkunzana Community Property Trust near Phongola, the Amahlubi Clan in
Newcastle and the Anglican Church of Umlazi- this interpretation also becomes a device through which groups with strong historical
claims to land are dispossessed of their land rights.

Effectively, these case studies demonstrate how the ITB abrogates land rights by using an interpretation of customary law which
takes a top-down approach, is deeply hierarchical and undermines the importance of consultation. | thus argue that this version of

At hi
and
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customary law contradicts the Constitutional aspirations for post-apartheid democracy, and reinforces rather than rectifies the
damaging trajectories born out of the colonial period.

In conclusion, | argue that the practice of the ITB is at odds with the applicable legal framework guiding its fiduciary duties, the legal
precedent set by the Constitutional Court in the 2003 Alexkor judgment -that upholds the status of indigenous land rights as
ownership, as well as empirical accounts of a bottom-up, inclusive version of living customary law. In the context of evidence that
unequivocally demonstrates the probl e neantrdl a sommaunal land,ehe papeB dakesa d h e |
proposals for a review of the Ingonyama Trust Act.

Panel 2B: Equality

Speaking into being: Developing a non-racial discourse for “dissing” race

Amanda Kinners, Varsity College, Independent Institute of Education

AFor as a man thinks in his heart, so is he.o0o Prov

Whitehead and Durrheim (amongst others) have analysed discourse among ordinary South Africans. Their research indicates little
movement in how South Africans self-describe and locate themselves and others in everyday race-talk. Mare describes this every
day benign practice as race-thinking or racialism. This form of race-talk is benign, unlike racism, because of the absence of malicious
intent. But do ordinary South Africans understand why it is that they need to racially identify themselves and others in everyday
discourse? Both Whitehead and Durrheim ask what is it that the speaker wants to convey to his audience about themselves and
the persons to whom they refer. Is race-thinking and race-talk reflexive (unconsciously perpetrated) or is there always an unspoken
agenda?

Equality

According to Sharp (1998) the non-racialism as an ideal formed part of the battle cry of anti-apartheid social movements which were

committed to both eradicating the system of apartheid and the race-based systems upon which it was based. The non-racial ideal
has become entrenched in state ideology in post-apartheid South Africa. The preamble to the 1996 Constitution of the Republic of
South Africa envisions as democratic society, a feature of which is non-racialism. However, despite the long history of non-racialism
as a sort-after and fought-for ideal (Frederickse 1990), its meaning remains elusive. Non-racialism remains undefined if not
misunderstand and miscategorised as a liberal political notion. Bass et al (2012) compare attempts to disaggregate non-racialism
to trying to prove the existence of the Higgs boson with the Large Hadron-collider i mammoth task.

Whether or not non-racialism as a foundational principle is justiciable is crucial in holding a government accountable. The

Panel 2B

responsibility for changing the current multiracial discourse to a non-racial discourse ought to lie with government but assisted by
concurrent and parallel projects in the private sector, NGOs and media.

Erwin suggests that as a result of affirmative action being a major feature in our reformative arsenal, race-thinking, race-talk and
self-identification have become normative. Mare describes race-normativity has made racially locatihngone 6 s sel f and o
matter of self-evidence and natural way of mediating our existence as South Africans.

In the official discourse, non-racialism is invoked on public holidays by repeating the foundational values closely followed by the
phrase tied in our diversityo. The adoption of the rainbow met
Census forms further require self-c | assi fi cati on and until recently, persons opti
In the judicial branch of government racial categorisation continues to go unchallenged. The judgements of van Heerden v Minister
of Finance (2004) and more recently South African Police Service v Solidarity obo Barnard (2014) confirm that affirmative action as

aformofrace-based fArestitution measureo wil!/l remain with us indefini
used as a yardstick also indicate that an affirmative action sunset-clause is very unlikely in the near future.

The apartheid system was supported by both infrastructure as well as vocabulary. The language of apartheid promoted the notion
of separate development and difference. Part of the dialogue was based on fear, religion and religious sanction, economic
preservation as well as white supremacy. The infrastructural support existed in the form of separate administrations; the groups
areas; and schools offering different educational standards. Racialized identities were entrenched through the legislative framework
of the Population Registration Act. Together with institutions like the Race Classification Board and inspectorates like the infamous
Ndabasabantu, South Africans were clearly shown where they belonged, who they were and what they were entitled to. By 1986
thel denti fication Act removed the racial coding that had bsen i
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Self-identification had become normative. Although the Population Registration Act was repealed in the early 90s, self-identification
on the basis of repealed legislation continues to be normative even post-apartheid South Africa. South Africans are constantly being
asked to disclose a racialized identity as either part of government administration or for statistical purposes by the private sector.
As Mare (2014:2) points out, racialized classification remains a crime against humanity and there can be no justification therefore.

Chapter 9 institutions were birthed by the 1996 Constitution. The purpose for these institutions is to support democracy. However
none of these structures are specifically focused on the promotion of non-racialism. Instead the Chapter 9 institutions like the
Equality Courts deal with, on an ad hoc basis, the symptoms of a deeply divided and racialized past. Apart from the attempts by the
Department of Arts and Culture to promote social cohesion, there has been little investment from the South African government in
furthering the constitutionally entrenched ideal of non-racialism. Mare (2014:1) describes the intensity of this investment as one

which Ais coherent, concerted and coordinated practiceo.nnd co
and monitoring the current classificatory project, Mare (2014:2) considers it rather naive of the South African government to think

that racism and racism would not continue. The socio-economic fall-o u t of being | abelled fAprevio
considered as another unforeseen consequence of racialized identification.

Is it possible for race-based redress measures to co-exist with a non-racial discourse? As racialized identity continues to be
normative in post-apartheid South Africa, the continued use of race as a form of identity must be qualified in both the official and
every-day di scour se. Educators for example are constituently regqg
their students are. Mare notes that in the Eastern @arpessineduc e
the various categories. Anecdotal evidence suggests that some educators also make use of euphemisms to take-the-edge-off the

apartheid racial category when learners are required to self-i dent i fy. Mare (2014: 2) us eesd ot hteo v

describe the legacy into which the so-c a | | e df rfiebeosron ar e bor n.

Erasmus suggests that since the aim of race-based redress is to address previous disadvantage, that biographical data is best
suited. Erasmus further suggests that educators use particular phrases to contextualise or qualify racial categorisation. By
contextualising or qualifying racial categorisation, the message conveyed to those who are being categorised is that racialized

identities are purposive as opposed to being self-defining. Thi s purposive approach finds suppo
t hat racialized identities were first and foremost ecodlzdic i

identities were intended, racial categorisation will hopefully lose the ethnic qualities that socialisation and separate development
have created.

The focus of this paper will be on transformative discourse. It suggests that a similar approach as that which supported apartheid
ought to be adopted, mutatis mutandis, to support the non-racial project. Like the apartheid project and the post-apartheid
development discourse (Greenstein 2009) the non-racial project must be accompanied by institutional support, policy frameworks
and practices to further its cause. We see the beginnings of an accidental if not overt development of a non-racial discourse in the

attempts of the Eastern Cape educators as referred to by &are.

overt and directed. The work of the History Workshop Seminar: Teaching Race (2012) deserves further investigation as tool for
undermining race-thinking.

Transformation must occur in both the official as wel |l ass

t he

fidicsaltd ngo as a primary form of identity. -Maa poje¢tanddodfirmdphatmaeec ogni

thinking must be confronted in order to bring about fundamental society transformation.

Substantive equality beyond an age of dignity — context and contestation

Cathi Albertyn, University of the Witwatersrand, School of Law

South Africabés democratic Constitution has come under f pacte
that sold out the South African poor (Marais 1998) and the emergence of new, more populist, claims that it constituted a re-invention
of apartheid. It is correct that the transition was governed by realpolitik and political compromise, and that this included extensive
compromise on the more socialist economic policies of the Freedom Charter and the ANC (Terreblanche, 2013). However, the two
constitutional documents that captured the political settlement, as well as the political aspirations of the new government (and
African National Congress) still contained a radical edge that envisaged fundamental socio-economic transformation of our society.
I'n constitutional ter ms, this was captured in Karl K|l athmaetiies
Constitution provided the basis for political and legal work that could enable more fundamental social and economic transformation
(Klare 1998). This garnered much support, and some critique (Sibanda 2012). Focussing particularly on the principle and right of
equality, this paper will suggest that whilst transformative constitutionalism might have had its day (which is not certain), the radical

rec
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ideas of transformation emanating from the transition (that influenced ideas of transformative constitutional potential) have not
disappeared. Rather they became subsumed by more liberal ideas of dignity, inclusion and market economy, and have recently
resurfaced to find new support (although differently articulated) as we face the deep inequalities of the present.

Much has been written about transformative constitutionadli

litigation. Much is currently being written about the possibilities of constitutionalism and overcoming the deep racial inequalities
inherited from colonialism at this moment. In this paper | am interested in three things. First, | will briefly discuss the emergence of
a culture of dignity (and the dislodging of radical goals) in constitutionalism, located in a wider political context of reconciliation and
a particular judicial (and political) interpretation of apartheid as primarily invasive of dignity, and of democracy as primarily about
inclusion (Albertyn 2007). Second, | will explore the extent to which, and how, this more liberal notion was still contested by a more
critical and radical politics of substantive equality and transformation. Here | will focus selectively on politics and jurisprudence
relating to equality, culture, democracy and socio-economic rights. Third, | will build an argument about constitutionalism and
substantive equality that draws on past and present struggles to suggest that the radical potential of the Constitution is undiminished,
if under-developed, under-utilised and overly dependent upon legal mechanisms. | will end, if possible, with a final section that
draws parallels and differences between South African and other post-colonial constitutional experiences.

In the first part, | am interesting in the competing narratives of our South African past and present, and how these might weave
together to constitute the future. | will argue that that various liberal, radical and critical understandings of equality, rights and
constitutionalism influence and co-exist, as much as they opposeeach ot her . I will focus on t
how the immediate post-apartheid political, legal and judicial context enabled a particular set of conditions for the emergence and
dominance of the dignity/inclusion imperative. | will suggest how this has been captured in the jurisprudence, and especially in
cases on sexual orientation (equality jurisprudence) and socio-economic rights (as examples). If space, | will discuss further
examples, such as the how the tug of dignity and the imperative of inclusion limited the potential of affirmative action.

In the second part, | will draw out and develop the critical and radical threads of substantive equality, egalitarian pluralism and
substantive participation as they are manifest in theory, politics and jurisprudence. Here | will look at the feminist roots of substantive
equality and the failure to capture this in the jurisprudence. | will suggest that it might be present or nascent in some of the law and
politics around egalitarian cultural pluralism, gender, equality and property (to cite a few examples).

In part three, | will develop a radical notion of substantive equality that can facilitate and engage socio-economic transformation.
This will build on the previous section, as well as theory more widely. Rather than relying on specific writers that have been popular
(Nancy Fraser, Wendy Brown), | will draw out common themes and ideas and apply them to South Africa. | am particularly interested
in describing a ¢6legardooe tbastichnt benalkedoi nohaw. Her e
substantive equality and on the reconstructive role of law in both practical and normative terms, but also on the limiting role of legal
liberalism.

I imagine that although a radical idea of substantive equality can be partly captured in law, its place will always be transitional, fluid
and contradictory. Thus | will explore the role of law in transformation, and the problems of an over-reliance on courts at the expense
of democratic politics. Despite this, | expect to ponder whether the establishment of progressive values of substantive equality might
not be easier to achieve in courts than in wider politics, except in particular moments of struggle. That was the case with gender
struggles in the 1990s. It would be interesting to consider whether the renewed emphasis on racial inequality and overcoming
colonialism lends any space for a radical idea of substantive equality.

Finally, if time and space allow, (which | doubt) | will reflect on the nature of law in a transitional and transforming post-colonial,
African state. Whilst there will not be space for comparative work, | will draw on some of the work on constitutionalism and equality
in Africa to broaden my analysis beyond the South African example. | hope that this might reduce the danger of South African
exceptionalism that perhaps characterises too much of our work.

Enabling sustainable development through the empowerment of woman and girls to achieve human
rights and gender equality in an Afropolitan era
Mala Naidoo, Varsity College

According to Taiye Tuakli-Wos or nu,-Bye BBybar o which was published in the
refers to African immigrants who do not have a single home but instead live and work Globally. The fluidity of people could be
considered problematic as could they not serve a better purpose in Africa? Other critics believe that Afropolitans can contribute to
making the continent a better place.
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Given this context of Africans living abroad, how can we address the issue of sustainable development and achieving gender

equality through the empowerment of women? There is a global consensus that empowering woman will lead to economic growth.

Thel7 SDG6s reflects this understanding and supports the empowe
Africa. Women and girls can play a role in making a contribution to Regional and Global transformation.

Unequal education for girls, wide spread gender based violence, sexual reproductive and health challenges, restrictions to land
ownership, etc disproportionately affect women and their livelihood and therefore negatively impacts on sustainable development.
By ensuring the leadership of women in decision making, in the field of economics, politics and education, for example we can
change the cycle of poverty and benefit society as a whole. The economic empowerment of women can no longer be postponed.

Yet the majority of women live in poverty, and have no political participation and public decision making opportunities. The prospect
of sustainable development in Africa is therefore limited. Economic equality which is a fundamental human right will result in a more
equitable distribution of financial resources and improved delivery services of water, education and health services.

The HIV / AIDS crisis in Africa is well known, especially amongst women and girls who endure rape and are often forced into
marriage even before they turn 18. Young girls are mostly at risk. Women as the primary care-givers, have always invested
economically in the development of their children and can therefore have a significant impact on eradicating poverty and increasing
capital growth for generations to come. Violence against woman and girls condoned culturally through female genital mutilation,
child marriages, sexual violence during conflict and wars needs to be addressed at all levels, including Government, private and
societal levels.

The ineffectiveness of existing legislation and policy to empower women and address the exploitation of women is due to a lack of
proper implementation strategies. The implementation of legislation and policies must be carefully and regularly monitored and
evaluated. Although there are changes in policy these are very slow and women continue to be marginalised from a local to an
international level. The empowerment of woman can only be achieved through legislation and policy changes that address
discrimination, human rights violations and gender imbalances, which have stunted the development of African woman to achieve

Equality

their full potential. Other barriers to the empowerment of women, especially in Africa are customary practices and a patriarchal

culture which alienates women from the decision making process and participation in the economy.

Without full participation of woman in decision making we would be unable to realise political, economic, social and environmental
rights which underpins sustainable development. There needs to be the development of indicators to measure the progress of
woman empowerment and their participation in the decision-making process. Women and girls hold the key to Sustainable
development and their empowerment should never be underestimated in the achieveme nt o f t Imternagobalydregionally
and nationally governments need to have the political will to implement Legislation and policy that empowers woman and girls.
Sustainable development in Africa needs to be included within the Global, regional and national frameworks that are in place in
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order to accelerate the progress of human rights, empowerment and gender equality of women and girls.

The SDGo6s will be finalised at the UN General Ass e mssleynJauatyt i ng
2015 wunder t henb @ me@meve A e mt a nd Ndtienally Idialggues needdto be facilitated to enable the
transformation of the rights of women. There is a need for instruments that support Sustainable development for women. Real

political will and commitment is needed by all stakeholders to realise the full promotion and protection of gender equality,
empowerment and the human rights of women and girls. Governments need to be transparent accountable and responsive to the

needs of women and girls in the implementation of policy to strengthen the rights of women and girls. We need to use the 2015 UN
Sustainable Development platform to effect positive transformation of women and girls who are subjected to multiple and
intersecting forms of discrimination and gender inequality. Gender equality of women and girls has the potential of contributing to

the eradication of poverty and long term sustainable development.

In this Afropolitan era will we realise the change in the cycle of violence against women? Will we eradicate poverty and allow women
to take their rightful place in society in decision making? Will gender equality and empowerment of women lead to sustainable
development for Africa and the world?
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Women'’s land rights and Communal Land: Taking small steps to security

Nolundi Luwaya, University of Cape Town, Land and Accountability Research Centre

The opening discussion in this paper explores the relationship of tension and erasure inherent in the colonial and apartheid

di stortions around women6s access to |l and and their | and righ
characterisation of womends relationship(s) to | &eddhaactedisation.c ust
The erasure is evident in how it suited patriarchal and apartheid interests to render invisible the diverse roles of women in relation

to land and the varied ways in which women had access to land.

The land rights and tenure security of women in the former homelands has been shaped by the manner in which both colonialism

and apartheid distorted customary systems. A reliance on male elders in defining the content of customary law resulted in a
customary law system that foregrounded the patriarchal elements of custom. This contributed to the legitimisation of a narrative that
erased womendés | and rights and made womenod6s access to | anw depe
and limited characterisations of women as wives or daughters are in tension with customary characterisations of women which
opened up i mperfect spaces for womends access to |l and asidsi st
legislative frameworks presenting its characterisations of women as part of custom since time immemorial, women and their
communities have managed both then and now to operate outside of this constructed narrative about women and land.

The legacy of the suppression of customary narratives around land and characterisations of women in relation to land that countered
those of the previous governments, has been accompanied by the imposition on customary law of dominant conceptions. The
examples of this imposition can be seen in the manner in which customary tenure systems are being recognised by the South
African state. The current approach taken by the state in recognising and legislating customary laws, particularly in relation to land,
attempts to make use of a certain interpretation of common concepts that is ill suited to customary systems. In particular the
interpretations of ownership, the notions of rights and the understandings of the role of traditional leaders being foregrounded rub
up against more complex understandings that are better aligned with customary systems. This misfit is heightened when the
approach of law-makers is contrasted with that of the Constitutional Court and with practices on the ground.

Equality

A key example is the prioritisation of one owner for one piece of land to the exclusion of all others which is at the heart of formal

titing and is central to the idea of ownership. This conceptualisation is often not well suited to accommodating the layered, nested
nature of customary | and r i glndsre pawof meetwork of nightgthat irs soraercasesarave reushs t o
of their strength from social recognition rather than formal recording. Formal systems of registering rights struggle to accommodate
the dynamism of the customary system which allows for recognition of claims based on social principles such as need or birth right.
In addition only giving recognition to a notion of ownership that emphasises the exclusion of others creates dynamics that often play
out to the detriment of women. Legislation aimed at securing the tenure of women within these systems needs to be cognisant of
these dynamics and how both formal titling and the centralisation of decision making power interfere with the ability of women to
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navigate and negotiate within these spaces.

The paper goes on to explore the practices in rural communities that provide evidence of a push back against, and a counter
narrative to, the apartheid and patriarchal di stortions of wol
multiple repertoires combining customary laws and norms with the language of human rights is reflective of the manner in which

rur al communities navigate their |ives. These community | ed i
understanding of the individual in relation to the collective. Thereby challenging many of the dominant conceptions underlying the

state sponsored legislation around security of tenure and land rights.

Research in recent years shows that these limited, patriarchaln ot i ons of bl ack womends access to
communities emboldened and reassured by the transition to democracy. A survey of 3000 women, conducted by the Community

Agency for Social Enquiry, across three provinces shows an increase in the number of women getting residential sites in their own

name in the years after 1994. Although the rate of the increase varies across the three sites, a common explanation given for why

women and communities feel that this is now possible is South Af r i cads transition to democracy
Constitution. There is great potential inherent in the spaces that communities and women are continuing to carve out for themselves,

even more so now that these spaces are buoyed by Constitutional principles like equality and dignity.

These discussions raise important questions around the role of law in addressing the complex and enduring legacies surrounding
land in South Africa and more specifically laws role in doing so in a manner that serves the interests of women. Is the role of the
law merely recognition and protection? Or should the law seek to hold open spaces in which women and their communities are
themselves developing ways to address these enduring legacies? To date the role of law, especially in the context of securing the
tenure rights of rural communities, has mostly been to replicate that which preceded it. This has proven insufficient thus far and as
community practices and lived realities continue to reveal to us the complexities and nuances of customary tenure systems, it will
not be sufficient in the future. Secure land rights require a break from the patterns and characterisations of the past.
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The non-profit sector and citizenship in Africa: Insights from South Africa and Nigeria

Ada Ordor, University of Cape Town, Centre for Comparative Law in Africa

The ways in which the modern nonprofit sector has emerged and taken shape in Africa and the characteristics of that sector are
subjects that should interest not only scholars of civil society, but scholars of law and society in Africa. This paper presents an
analysis of the processes that led to the growth of the contemporary nonprofit sector in South Africa and Nigeria, with a view to
determining how much of the experience is shared and identifying what factors account for the distinctions and divergences that
appear. The underlying theme is the imperative of movements in the expression and realisation of citizenship for the majority of the
African population.

Background

Anheierdés studies on trends in development al policies iotusAfric
in the 1980s, on private voluntary organisations, but offered significant insight into the nonprofit sector in African countries in a way
that brought the African nonprofit sector to the attention of the international scholarly community on the non-profit sector.”

P

Empl oying the terrny dprgiamdtseatv ondnt( PVO) to describe the nonpr

6demonstrated the weak | ink between the work on PVOs in Afric
theories and approaches which helpexplai n t he rol e of PVOs in Western countries.
60ur understanding of PVOs in Africa can benefit from coeeseptar at i

role of PVOs in other countries and parts of the world. In the African case, the economic and political rationales for PVOs need
further clarification, as do their comparative advantages when compared to the state agency or the for-profit enterprise: the role of
PVOs in political mobilization, social movements, and policy formulation; and their economic importance in terms of resource
mobiliza#ffiion, nGgamcti vities, and-pthbki @ rgwandtstie@entality opthembnipofit a n d

Citizensh

sector to the realisation of citizenship rights in Africa is indisputable but has not been substantially studied.

Citizensd Movements in South Africa

With regard to South Africa, two distinct and clearly identifiable phases of contemporary civil society, coincide with key moments in
the evolution of the political system. First was the liberalisation phase of the early 1980s which saw a phenomenal growth in
associational life and a marked resurfacing of black civil society actors, followed by the democratisation phase covering the period
from 1994 onwards.”” The liberalisation of political and economic controls in South Africa in the 1980s and early 1990s resulted in
the emergence and growth of large numbers of civil society organisations critical of government, leading to a nonprofit sector
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described astopdbi andablytcéncially | argebo.

The democratisation period was characterised by two elements. First, political democratisation which sought to establish
representative government, and economic liberalisation which was aimed at integrating South Africa into the global economy.” The
interplay between these two key elements influenced the development priorities of government at the time. South African transition
politics was therefore also a determinant of its development politics in the sense that it was not only about constitutional and political
issues, but also about development priorities.?® The implication of these dynamics on the nonprofit sector was that although
nonprofit organisations engaged in social service delivery had placed emphasis on social needs such as health, education and
social support, traditionally their ties had been political, and a shift in political structures would affect the relationships with their
traditional allies, and consequently their identity.®*

“Hel mut Anheier, APrivate VolrudntWonry dOr gari Catsiecomd a&Arfditclad Tmi HeThemut K.
Third Sector: Comparative Studies of Nonprofit Organizations (Berlin: Walter de Gruyter, 1990).

78 |bid at 374.

"Adam Hab i {ivil Sackty Refations inPost-Apart hei d South Africao in J. [Saeofethé NatioA Southabi b ¢
Africa 2003 1 2004 (Cape Town: Human Sciences Research Council, 2004) at 230.

T, Smith, 06QQristsi®nilhgt eéhreati onal Donors and the Reconfiguration of the
AVOCADO Working Paper Series N0.4/2001) Vol. 2/1-21.pp.7 and 11.

0 Habib, op. cit. at 235.

8OM, Nar soo, AThe Rhythms: oAnSAinésmphed Sdenmnidket sof Service Organisati ol
and Training, MULBERRY Series, 1996) at 4 and 6.

81 |bid at 9.
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Fast-forward to the present and it is evident that various constituencies of people continue to exercise their right to form associations
to partner and network with other organisations, to engage with institutions of governance and to access resources through
organisations that make up the nonprofit sector.

Ni g er i aniktarycivil society

In relation to Nigeria, explanations advanced for the growth of the nonprofit sector in Nigeria include the dual crises of militarisation
and state failureins er vi ce provision at al/l |l evel s of government . -reliantn
efforts to solve common problems.®? While community based grassroots organisations served as the platform for addressing these
individual needs, well established urban-based civil society agencies became the voice for these grassroots organisations. The
human rights approach employed by civil society groups soon characterised them as the archetype of the contemporary nonprofit
organisation in Nigeria.®®

In particular, civil society organisations gained prominence when it became obvious that government employees or government-
affiliated institutions could not successfully champion the campaign for a democratic agenda without coming up against their military
employers and overseers.®* On the other hand, the inefficiencies of military rule served to emphasise the relationship between the
economic objectives of trade unions and the imperative of political reform.

The legacy of the anti-military civil society activity of the 1980s and 90s is the existence of a motley assortment of community-based
organisations, non-governmental development agencies and civic-advocacy organisations. The older and well established ones
have well-defined organisational structures, typically with an advisory board or Board of Directors and a secretariat headed by an
Executive Director who oversees the day-to-day running of the organisation, while some of the younger ones lack adequate
organisational and professional staff base.®

A Common Growth Factor

One identifiable growth factor common to the nonprofit sector of both countries is the failure of government in the delivery of
citizenship rights, both civil and political rights as well as socio-economic entitlements. In Nigeria, the progressive degeneration of
services was one of the features of its post-independence history. This failure was repeatedly used as an excuse for successive
military interventions, resulting in more than three decades of military rule which finally ended in 1999. The decay in public services
led to a growth in self-help activities by citizens and to the growth of formal human rights organisations. In South Africa, government
failure manifested in the apartheid policy which systematically excluded the majority of the population from political, educational,
social and economic opportunities. It was the sustained response and reaction to these manifestations of government failure that
defined the dominant character of the modern nonprofit sector in both countries.

Conclusion

The exercise of citizenship through the vehicle of the non-profit sector continues even more stridently to the present and it is this
subject that constitutes the focus of the proposed paper.

Enhancing legal protection in mixed migration: A critical examination of the legal institutional
framework in Tanzania and Kenya
Juliana Masabo, University of Dar es Salaam, School of Law

Mixed migration, loosely defined as complex movements consisting of refugees, asylum-seekers, trafficked persons,
unaccompanied and separated children, economic migrants and other persons, travelling internationally in an irregular manner, has
emerged as one of the prominent features of contemporary migration. Although relatively new, the concept of mixed migration has
gained specific importance because of its sheer numbers and its safety and security implications for both, the persons involved in
these movements and the countries within which the migrants transit or establish themselves. The modes in which the movements
take place are most often dangerous resulting into great suffering, human rights violations, exploitation and thousands of deaths
among groups of migrants.

hi

820. Ol orode, f@fANGOs, Military Rule and Popul ar E negedeyeds) Ngaria NonGovern®entalOl or o d

Organisations and Democracy (Lagos: Committee for the Defence of Human Rights, 1997) p.1 at 12..
8 Bony Ibhawoh, Human Rights Organisations in Nigeria (Copenhagen: the Danish Centre for Human Rights, 2001).

8 A Banwo,iDemocracy and Human Rights in Nigeriao in Olorode et al (eds),

85 Ibhawoh, op. cit. at 30.
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The persons involved in these movements are most often in need of material and legal assistance to alleviate their sufferings and
to ensure that their human rights are protected. These needs are, however, barely met by countries of transit and destination owing
to absence of institutional arrangements and enabling policies and legislation. Even in countries where the said policies and
legislation exist, they are either too limited, fragment or largely uncoordinated. Strict laws aimed at curbing migration are always
employed by countries of transit and destination on an assumption that all persons involved in mixed migration flows are irregular
migrants who arrive without the necessary documents allowing them entry in countries of transit or destination.

East African countries, Kenya and Tanzania in particular, have been in the limelight of countries with huge numbers of mixed
migrants. Both countries save as important hub for refugees and asylum seekers from their war-torn neighbour countries. Kenya
hosts the largest proportion of Somali refugees and significant numbers of Ethiopians and South Sudanese in her two popular
refugee camps, Dadaab and Kakuma. The United Republic of Tanzania, widely known for her generosity over refugees and asylum
seekers from the Great Lakes Region, is currently a host to refugees over 60,000 refugees from the DRC and more than 100,000
refugees and asylum seekers from Burundi. The resultant In addition to these figures, both countries have for several years served
as an important route for migrants who transit through the two countries in search of better economic opportunities in South Africa
and beyond.

In response to unprecedented incidents of mixed migratory flows from the Horn of Africa and Great Lake Region to Southern Africa
in the late 2000s, a Regional Conference on Refugee Protection and International Migration was organized in Dar es Salaam in
2010. Mixed migration and the importance of a comprehensive legal and institutional framework for proper management of mixed
migration were amongst the issues prominently discussed at this conference. The gesture from the conference was that the
countries represented at this conference would eventually come up with comprehensive strategies to ensure that sufficient
protection is availed to the persons who qualify for international protection and especially refugees, asylum seekers and trafficked
persons. It was equally anticipated that the humanitarian needs of the vast majority of migrants who do not fit any particular label
or established legal category will be met. Contrary to these expectations, migrants arriving in mixed migratory flows have continued
to endure various human sufferings. Arrest and detention of persons arriving in mixed migratory flows has remained a norm in both
countries. In Kenya, incidents of arrests, raids and detention of groups of migrants are reported to have become popular especially
following the Al-Shabab terrorist attacks in capital Nairobi and security threats in other parts of the country especially in the regions
along the Kenya- Somali Border. This has been exacerbated by the fact that the Al-shabab group has its roots in Somalia where
majority of migrants in mixed migration also originate.

This paper interrogates the asylum policy, legal and institutional arrangements in these countries so as establish whether they offer
adequate protection to refugees and asylum seekers arriving as part of the mixed migratory movements. The paper starts with an
introduction which gives an overview of the phenomenon of mixed migration. The context of mixed migration in Kenya and Tanzania
is also discussed in this part. The second part interrogates the normative and institutional arrangement in both countries. In this
party asylum policies, laws, procedures and practices are interrogated. It is argued in this part that asylum laws and procedures in
both countries are fairly compliant with international refugee law. Both countries have refugee specific laws which contain fairly
robust guarantees on access to asylum and protection against refoulment. However, although provisions on access to asylum and
non-refoulment are fairly compliant with the relevant international standards, the treatment of refugees and asylum seekers arriving
in mixed migratory movements is largely inconsistent with these provisions. Access to asylum procedures is most often prevented
by different factors including, among others, inefficiency of the asylum institutions, poor infrastructural arrangement and poor referral
mechanisms.

Moreover, the paper discusses various interventions which have been undertaken at national and regional level to enhance the
legal and institutional capacity of these countries. It is observed that there have been notable progress in implementing the
resolutions and recommendation made during the Dar es Salaam Regional Conference on Refugee Protection and International
Migration held in 2010. Numerous programmes aimed at enhancing the capacity of institutions and in assisting migrants to
voluntarily return to their homes have been implemented with assistance of International Organistion for Migration (IOM) and the
United Nations High Commissioner for Refugees (UNHCR). However, increased security threats along the Kenya- Somalia border
and deadly terrorist attacks engineered by Al-shabab group have been major a major setbacks especially in Kenya where all asylum
activities have been halted following the disbandment of the Department of Refugee Affairs which was the key national asylum
institutions. Arrangements to return all refugees and asylum seekers to Somalia are ongoing. In Tanzania, indiscriminately
application of immigration laws on all migrants arriving in mixed migratory flows has continued unabated leading to multiple arrests
and detentions of refugees and asylum seekers.
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Opening space for independent election candidates for all legislative bodies

Nkosikhulule Nyembezi, University of Cape Town, Faculty of Law

The history of electoral reform in South Africa is one of nearly exclusive attention to the "right to vote." Constitutional amendments,
statutory amendments, and judicial decisions have,ifbt tbecmodt
of potential independent candidates. The scant legal protection that candidate rights have received has been the indirect result of
constitutional concern either for voting rights or for compliance with electoral laws.

The right to stand for election, otherwise referred to as the right to candidacy, is guaranteed in the South African Constitution and a

number of pieces of enabling legislation. It is often expressed alongside the closely related right to vote. Section 19(3) of the Bill of

Rights provides that every adult citizen has the right 8 (a) to vote in elections for any legislative body established in terms of the
Constitution, and to do so in secret; and (b) to stand for public office and, if elected, to hold office. Notable in this context is Section

1 of the Constitution which provides for wuniversal adultipartys uf f r
system of democratic government, to ensure accountability, responsiveness and openness are some of the values on which our

state is founded.

While these electoral rights enjoy widespread recognition in South Africa, a starkly different picture emerges in the manner in which
the right to stand for public office can be enjoyed in contesting elections at local, provincial and national levels. The current electoral
system does not make provisions for independent candidacy at provincial and national levels of government as it positions political
parties as the exclusive and indispensable conduits for the enjoyment of the right to stand for public office. In contrast, in the case

P

of municipal elections, enjoyment of this right is not solely dependent upon membership of, and support by, a political party. It is
equally available to all citizens who wish to make themselves available for election for whatever reason.

Increasingly, there are questions as to whether the manner in which the current electoral system is couched violates rights of
independent candidates and independent voters who, when registering to vote and voting in an election, do not base their decisions
on their affiliation to a political party. Amongst these individuals are swing or floating voters, who vote independently for candidates
with no political party affiliation instead of voting based on their political party membership. Also amongst these individuals are
switch voters, who are registered voters with a history of crossing party lines by voting for whichever political party or interest group
that promises in its election manifesto to address their immediate concerns.

Citizensh

The main questions are; as the right to vote and the right to stand for public office are two different rights rooted in citizenship and
not the flipside of the same coin, should their enjoyment by independent candidates and independent voters, who are a unique and
sizable segment of the population, continue to be denied in the national and provincial elections because of their non-affiliation to a
political party? Why should South Africa adopt an electoral system that opens space for independent candidates to contest elections
in all spheres of government? How should a revised electoral system properly make a distinction between the family of political
rights protected under section 19(3) of the Constitution in the sense that, although political rights in general, such as the right to
freedom of association and freedom of expression, may be exercised in a political party context, when it comes to the right to vote
and the right to stand for public office political parties only play an intermediate role thus making these two rights to rest exclusively
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with individual eligible citizens because these rights are rooted in citizenship. Why should the importance of the right to independent
candidacy be underscored by section 3(2) ofthe Consti tution, which provides that o6all
privileges and benefits of citizenshipd?

In addressing these questions it is argued that while parties are a vital political asset to a vibrant and thriving democracy, they also
have great potential to become a political liability to democracy. Whether political parties prove to be an asset or a liability depends
crucially, among other things, on the context within which they operate, their mode of internal governance and how they respond to
external political stimuli. This context is compounded if the tendency for patronage politics takes centre stage in the management
of parties. It is also argued that there is a necessity for an electoral system in South Africa that opens space for independent
candidates because of the underlying interests and values furthered by the right to candidacy, namely; dignity, autonomy, self-
development and political expression. Finally, it is also argued that the right to candidacy is rooted in citizenship and its enjoyment
cannot only be restricted to political party membership if elections are truly about exercising core rights aimed at establishing popular
sovereignty in a manner that emphasises the direct link between eligible voters and candidates standing for office and democratically
elected legislatures.
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The incomplete case of Farai Daniel Madzimbamuto v The Registrar. Citizens by descent — Citizens
or aliens?
Ntandokayise Ndhlovu & Melissa Omino, University of Fort Hare, Faculty of Law

Citizenship is one of the fundamental rights a person requires to access other legal rights at the domestic level. The right to
citizenship, how and to whom it is conferred is based on policies that stem from the national prerogative. The grant and conferring
of this status is thus dealt with in a variety of ways in different jurisdictions. One of the contentious issues that involves citizenship
is the differing status between citizens by birth and citizens by descent. Citizens by birth tend to be conferred with all the rights and
duties of a citizenship whereas citizens by descent are denied some key aspects of citizenship due largely to the fact that they were
born on foreign soil. This paper addresses citizenship rights under the 2013 Constitution of Zimbabwe. In particular the variance in
the rights conferred to citizens by descent and citizens by birth under the new 2013 Zimbabwean Constitution.

Firstly the paper discusses and analyses the case of Madzimbamuto v The Registrar-General Home Affairs which was heard in the
Constitutional Court of Zimbabwe. The case resulted from a declaratory order sought by Mr. Madzimbamuto, a Zimbabwean citizen
by birth, for confirmation of his right to a Zimbabwean passport and other ancillary relief. Of importance in this case was the order
sought by the applicant (Madzimbamuto) to endorse his South African passport with an unrestricted and indefinite residence permit,
which the respondent (the Registrar-General of Home affairs) staunchly refused. It must be noted that the Independence
Constitution popularly known as the Lancaster House Constitution 1980 (LHC) did not permit dual citizenship. As such, the new
2013 Zimbabwean Constitution actively departs from the LHC in expressly allowing dual citizenship. Significantly this decision raises
very important legal issues: firstly, clarification on who is eligible for dual citizenship under the new 2013 Zimbabwean Constitution
(for instance legal status of children born between one Zimbabwean parent by birth and South African parent by birth).

Secondly, the issue of purposive and substantive interpretation of rights in a manner that promotes the spirit and purpose of the
Declaration of Rights. The apex court in Madzimbamuto emphatically held that dual citizenship is now a right under the Constitution
and that all citizens by birth are entitled to it. Furthermore the Court also confirmed that the new 2013 Zimbabwean Constitution is
the supreme law and all law and conduct must conform to the demands and needs that is commands. The Constitutional Court in
the Madzimbamuto case held that, it is the national regulations that must be in conformity with the Constitution and not vice versa.
It is thus clear from the judgement in the Madzimbamuto case that the legislature must fulfil its obligations and align its laws with
the demands of the Constitution, particularly, the Declaration of Rights.

The second part of the paper discusses and analyses the contentious issues surrounding whether children born between one South
African parent by birth and one Zimbabwean by birth born outside Zimbabwe (citizens by descent) qualify for dual citizenship upon
entering Zimbabwe on a foreign passport or travelling document. The new 2013 Zimbabwean Constitution at section 42 indeed
empowers parliament to enact legislation prohibiting dual citizenship to citizens by descent and citizens by registration. In essence
the question this paper posits is, should citizens by descent in Zimbabwe be declared fully fledged citizens equal to citizens by
birth? The paper attempts to answer this question by arguing that a case indeed maybe made that such persons must be treated
as full status citizens irrespective of their place of birth. Thus these citizens by descent should not face discrimination merely due
to the fact that they were not born on Zimbabwean soil despite the fact that they were born to a Zimbabwean parent while outside
the country who was not under the employ of an international organization as envisioned by the new 2013 Constitution. It is argued
that section 36(2) of the new 2013 Zimbabwean Constitution should be interpreted in a substantive, flexible and purposive way to
include all children of Zimbabwean nationals and that indeed the Constitutional Court in Madzimbamuto only met its task halfway
stopping short of clearing out the issue of the inequality present in the status of citizens by descent.

It raises further questions as to whether the issue is only to be resolved by a declaration of the court to each applicant on a case by
case basis as in the instance of Mr. Madzimbamuto and highlights the difficulties in this interpretation which would not only render
such a scenario as impractical but also takes away from the purposive and substantive interpretation of the new 2013 Zimbabwean
Constitution. The currency of this problem may be illustrated by the recent spate of xenophobic attacks experienced in South Africa
and the difficulties that such citizens by descent may face in seeking access to Zimbabwe to escape such violence.

Moreover, it is further motivated by the increased number of Zimbabwean nationals living and working outside of the country. This
movement of nationals is a reality for thousands of Zimbabweans in South Africa and elsewhere, as Zimbabwe has been long
suffering an economic crisis, and their children who are often born outside Zimbabwe. These two realities do indeed call for focused
attention on the status of citizens by descent with regard to access to and residence in Zimbabwe. In addressing the problem this
paper seeks to contribute to the discourse on the enforcement of the core values enshrined in the Constitution, including the rights
to human dignity and equality. The paper draws some insights from the 2010 Constitution of Kenya which is in many respects similar
to the new 2013 Zimbabwean Constitution. The Kenyan Constitution is further of particular import as this Constitution paves the
way forward on the African Continent in dealing with the construction of citizenship by dealing with and doing away with the
distinction between citizens by birth and citizens by descent as per its section 14 and further in clearly dealing with the issue of dual
citizenship at section 16 as well as to whom such dual citizenship is conferred.
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Decolonising the Commercial Contract Law Curriculum

Andrew Hutchison, University of Cape Town, Faculty of Law

April 2015 saw the beginning of student protests on university campuses in South Africa. At the University of Cape Town, protesters
complained about a perceived Eurocentric bias in university practices, staffing and curricula. Students called for an adjustment of

the status quo to better speak to the African context, aonthech w
online student portal (6Vul ad) what the membéoOELTad)mMgouRB&E5WoCl
decolonised curriculum. (CTL is a 72 lecture, compulsory, final level course in commercial contracts and insolvency. If ever, there

was a dry commercial course of a largely instrumental nature, this is it.) To my Vula request | received a number of constructive

and varied responses from students from all racial groups. These can be distilled into three propositions:

a) African customary law should be reflected in the course curriculum;

b)  Social justice should be emphasised; and

c) Comparative materials from other African countries should be discussed.
Customary Contract Law

Whil e there are new and exciting textbooks on African cushgomar
of South African Legal Culture 1902-1 9366 (2001) , describes this omission as hav
government in the early twentieth century. Pre-commercial transactions relating to marriage and co-operative labour are covered,

but there is little of a commercial nature. There is, however, a vibrant literature on contracting in modern (particularly urban) South
Africancommunitiesii t 6 s just that thiscalliedatpopuldernl scomomydheasd i s s
Black market loan sharks; stokvels (a form of rotating savings and credit association); burial societies; as well as other black
businesses such as taxi operators, funeral parlours and spaza shops all engage in commercial exchanges 1 is this not customary

contract practice (if not law)? Many of these participants still adhere to traditional practices in other facets of their life; surely then
their contractual practices are the o6l ivingd c ustatormenrcontraétihga wo (
(such as the non-use of contracts as per Macaulay, or relational contracting as per Macneil) in turn provides a useful paradigm for

studying these transactions. My intention in CTL next year, is to draw on social scientific materials on the popular economy and to

apply socio-legal contracting insights to frame my discourse. This | will do particularly in the first module on credit, which is a much

studied topic in the popular economy | yteoatoanet Watwh, regat tet
transactions and insurance | will look at transactions involving risk-s pr eadi ng practices with regaro
transactions), as well as the coll atéondlol gibvémbrwhlewehbodot hd wii mg o
6ukwenzelelad transactions). I owi | frame this with tehlreatedvar ni

with caution. In 2015 there was a lively discussion of this material led by black students, including some who had not previously
spoken in large group sessions before.

Social Justice

The South African Bill of Rights has had a pervasive role on contracting, which continues to be implemented by our Constitutional
Court. Of my modules in CTL, this is particularly relevant to credit and secured transactions. Thus we will see (for example) the
impact of the rights to housing, and of access to court, on execution procedures by banks in security agreements over both movable
and immovable property. My co-presenter, Prof Tjakie Naude, also deals extensively with consumer law in her modules, which |
believe should be of interest to everyone in society, particularly those who are disadvantaged. She will cover topics like rental
housing and consumer sales agreements; while | will look at debt rearrangement and creditor enforcement procedures under the
National Credit Act. Specifically with regard to the low income market, we will deal with micro-credit and micro-insurance, debating
the efficacy of these measures.

Comparative Law in Africa

This type of scholarship is an area of growing interest in South Africa, as reflected by (inter alia) the establishment of the Centre for
Comparative Law in Africa at UCT. My courseisintendedasan i ntroduction to South African co
be doing much comparative law. There are specialist courses on offer in our faculty, however, which | will refer the students to.
What is of interest to me in this literature is the question as to what is different about contracting in Africa? There is scholarship on
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the regional codifications of commercial law on our continent, such as OHADA, which discusses this question. This may make a
good topic for a student research paper or voluntary presentation.

Conclusion

My own conclusion is that African knowledge and culture should be included in South African commercial contract law in a way

which is appropriate to each different contracting context and also preserves contractual sanctity and certainty. South African law

has always been a synthesis, comprising Roman law, Dutch customs, and English law. There is room for an indigenous African

el ement too, such as via thesmiala@l iodardiuthyuyntaisd pgerommue i €ams @in
contracting, which equates this notion to good faith and objective reasonableness. | will leave students to form their own
conclusions, but will argue for this type of approach, as | have done in my research on this topic.

In the first module on credit, we will deal with decolonisation through the vehicle of a 2015 Constitutional Court decision on the in
duplum rule in credit agreements. Here the Court used an old rule of Roman Dutch origin to protect debtors under a suretyship
agreement which was outside of the consumer framework. The judgments i by black judges i deal closely with Roman Dutch
sources and indeed apply this historic law. This is of particular interest in our present context and to a course on contract in South
Africa, which is here originally based on Roman Dutch sources. | believe that our common law edifice has value and should be

ing

preserved with the necessary modifications.

Students will also still receive the necessary grounding for practice in commercial attorneys firms and the core basics of CTL will
remain unchanged.

Craving for the message but shooting the messenger: RBA to teacher welfare and quality in basic
education in Nigeria
Azubike Onuora-Oguno, University of llorin, Faculty of Law

The intrinsic nature of the right to basic education is not incontrovertible. Emerging issues in the matrix of access to education is
the question of quality. Thus, accessing basic education now encompasses the component of ensuring quality in the accessed
education. Statistically Nigeria is said to have ® Bdweanthe No&th mi | |
and South of Nigeria different circumstances influence the statistics. Ranging from culture, religion and economic differences, the
situation remains worrisome. Beyond access, the challenges of quality continue to loom large. Different paradigms inform the quality

Teaching & Learn

content of education ranging from infrastructural quality; resource quality, teacher quality and availability.

It must be underscored that education holds a pivotal role in ensuring that the future of every child is guaranteed. It is also to be
noted that with the continued comatose of the state of basic education in Nigeria and the seeming effort on the part of government
to enhance access to basic education; the inundating stunpgad of |
salaries, teachers continue to embark on strike action thus affecting basic education. Questions ought therefore to be raised as to
the extent teachers should equally be perceived not just as a vehicle to transmit educational values but also be valued themselves.
Accessibility of education represents structural and financial access among other components; availability represents the numerical
and proximity components while acceptability and adaptability represents the question of curriculum efficiency and flexibility to the

Panel 3A

needs of a people.®” Noting that this component represents the quality of education a child can access, the role of a teacher is
pivotal to the actualisation of the quality component of available and accessed education.®® Understanding the quality concept
presents its own diversified challenges, however, succinctly put, quality speaks to the ability to learn basic skills. Put differently,
6 éoor quality of education means millions of children are not learning the basics. Around 250 million children are not learning basic
skills, even though half of them have spentat | east four ®years in school 6.

86 See generally http://www.uis.unesco.org/FactSheets/Documents/fs-28-out-of-school-children-en.pdf (accessed June 10 2015); Out of school
children and child labor available at http://globalmarch.org/sites/default/files/Policy-Paper.pdf (accessed June 10 2015).

8See generally Coomans, F 6Clarifying the Core Elements of the Right to

8AM Vespoor O6The challenge of Il earning: -$anparoan nAf rtihea maT dandingbd h msasni c( e
landscape of education in Africa: quality, equality and democracy (2008) 33-38.

®UNESCO 6Teaching and learning: achieving quality for all bestnssiuaiod EFA
to include poor quality of teacher s and poor wutilisation of poor resources that are availa
the quality of education in Nigeria: a compar at i)Vhechangiagllandsdape@freducafionine c e n't

Africa: quality, equality and democracy (2008) 45.
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With the Universal Basic Education Act (UBEA)® and the Universal Basic Education Commission (UBEC) coming into place, the
drive to enhance access to basic education is on the increase. However, considering the components of access, availability,
affordability and acceptability an often neglected component is the role of teachers. It is therefore germane to reiterate that a core
and continued missing link is in the learning process.®* The poor quality experienced in Nigerian schools is linked to poor learning.
According to UNESCO O6casisd eamrsqualitysis holdirg backilearniogreven for those who make it to school.
One third of primary school age children are not °%Whderthevaniays t he
components of quality is explored, more attention in this paper is on the pivotal role of teachers as the messengers of education in
the quality matrix. General Comment No 13 identifies the need to ensure that welfare of teachers is not compromised. Various
international instruments recommend the basis of construing the teaching profession and ensuring the protection of their human
rights with the education sphere. It is therefore crucial to examine the role and perception of teachers from a right based approach.

Based on the challenge, this paper seeks to argue that unt il the welfare of tee
government efforts will remain a case of craving for the message of education and yet shooting the teacher as messenger. The role

the teacher must therefore play in the education process is pivotal and cannot be overlooked. The challenge however, is that most

often than not, attention is paid to the question of advancing and enhancing access to education but neglecting the teacher.
According to Beiter and Tomasveski, approaching the role of the teacher from a right based perspective will demand the same level

of accountability from the state on teachers as currently advocated for education.*That t he f@Ateacher o should
right based approach is otens ubmer ged i n certain erroneous assumptions. For
frequently addressed as if she had no |ife of her own, ntlybody.
controlled and accommodating, technically efficient, impervious to moods. They are likely to define her by the role she is expected

to play in a classroomé the numerous realitie¥ in which one ex

Relying on various international human rights law documents the paper advocates for a right based approach to the teacher malaise

in Nigeria. To achieve this, the paper will be structured in 5 parts. Part 1 will be the introduction and discussion of education in
Nigeria; part 2 examines the role of teachers in enhancing access to quality basic education; part three will consequently examine
the challenges that affect teacherso6 performance; par tghtdvhiei | |
part 5 shall make conclusions.

The time and space of critical legal pedagogy

Joel Modiri, University of Pretoria, Faculty of Law

| f the shortcomings, inadequacies and failings (togetheral dubb
problem, it would be the failure of law teachers and law faculties/schools to adapt to the present-day context, to recognise and

respond to the complexity and character of living, knowing and doing in post-1994 South Africa. Following Achille Mbembe, we

could say that South Africanlegale ducati on i s trapped fAat the centre of the knot
is to be disconnected or unmoored from onebds contemporarasp real
shifts in the structureand consci ousness of a polity and transformations 1in
thereby call for a new imagination: new definitions, new categories, new lines of enquiry, new practices and new mindsets. It is to

be without a sense of time and space, without an account of the world and society today, lacking in the tools and vision to apprehend

the specificity of the present as a construction of particular histories, practices and discourses.

That this is true for legal education in South African Universities is evident in many respects: (1) demographic overrepresentation
of white and male professors; (2) law schools and legal scholarship more generally tends to be grounded in an oddly anachronistic
view of law as a technical science, decidedly separate from morality and politics; (3) the inability of law schools to grapple with the
pedagogical significance of the now radically heterogeneous nature of the student population in terms of race, ethnicity, language,
religion, gender/sexuality, class background and worldviews; (4) the production of disproportionate throughput rates and (5) the

% UBE ACT 2004 Law of the Federation of Nigeria available at
file:///C:/Documents%20and%?20Settings/user/My%20Documents/Downloads/NGA87623%20(1).pdf (accessed June 10 2015).

91 The process talked about here includes the perception of the child in the education sphere, Tomasveski have argued that the child must been
seen as the object of any educat i oRemavingobstaclésindhe way bf the right to edbiateon A{imérsoNma g e v s k i
(2001) 44; Another core aspect of the process is the metihuouAssdssmerg!| i very

Practices of Primary and junior secondary school teachers in Nigeriad a:
http://www.iaea2008.cambridgeassessment.org.uk/ca/digitalAssets/180437_Obioma.pdf (accessed June 9 2015).

2UNESCO 6Teaching and learning: achi ev nitorigg reporte2018/4.y f or all summaryd EFA
9 See generally, KD Beiter The Protection of the Right to Education by International Law (2006); K To mage v s k i Removing obstacl

the right to education Primers No 1 (2001); JO Afe Reflections on becoming a teacher and the challenges of teacher education available at
http://www.nuc.edu.ng/nucsite/File/ILS%202002/ILS-69.pdf (accessed June 10 2015).

% M Greene The teacher as a stranger available at http://bama.ua.edu/~jpetrovi/504web/readings/Greene.pdf (accessed November 4 2014).


file:///C:/Documents%20and%20Settings/user/My%20Documents/Downloads/NGA87623%20(1).pdf
http://www.iaea2008.cambridgeassessment.org.uk/ca/digitalAssets/180437_Obioma.pdf
http://www.nuc.edu.ng/nucsite/File/ILS%202002/ILS-69.pdf
http://bama.ua.edu/~jpetrovi/504web/readings/Greene.pdf
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problem that South African law schools remain wedded to the desire to cultivate a legalistic, technicist and corporate-minded
sensibility in students.

I ndeed it is a stark reflection of how tightly | aw schenmjrs anod
political currents dominating the social sciences and humanities and public discourse have led to a meaningful revision of how we

teach law and how we structure the LLB curriculum: the rise of social movements and their rejection of neoliberal government

policies, service delivery protests across the country highlighting the falsity of the liberal constitutional promise and the quotidian

indignity experienced by the majority of South Africans, increasingly vocal irruptions against the obscenity of unequal property
ownership, private wealth and exploitation of workers, student protests over colonial-apartheid symbols and unaffordable higher
education tuition fees, sexual violence and gender stereotyping, the Eurocentricism and whiteness of knowledge and cultural
production in South Africa, government corruption and disillusionment with the ANC and hence-awat hhaeiha
dispensation, to name but a few.

Against this depressing and layered background, this article restates the case for a critical legal education, this time focusing on the
extent to which a more critical approach to law may bring into view what is currently unseen and unknown and thereby respond to

@ the conceptual, political and practical disorientation i the lack of direction i that in my view currently plagues South African legal
C education. The sense of thecriticalor cr i ti gue being invoked here follows from w
R Brown puts it, critique fAmust know what time it is €& oOaiswdich

Aprofound readiamngd oift tihse atlisnrmesad fit echni que for blowing up his
possibilities and perspectives in a seemingly closed ptvefotical
my argument that a critical legal education and more generally a critical jurisprudence must be closely attuned to the times and

spaces that structure our present realities if we are to fashion an emancipatory and socially-relevant pedagogy of law.

To realize a critical legal education i one that would produce graduates who are technically skilled and competent as well as socially
and politically conscious, thoughtful and critically literate 1 involves attending to three problematics, which | shall set out in the
section that follows. These are: (1) adopting a subversive orientation towards the history, practice and theory of law; (2)
problematizing constitutional fetishism; and (3) decolonizing and transforming the curriculum. After tracing these three impression
points as part of an agenda for critical legal teaching, | shall reflect on the tradition of critical pedagogy as primarily elaborated in
the work of Paulo Freire and the paths it could disclose for expanded, critical and robust notions of reading and writing and of ethics
that could inform legal education and legal study. Before the concluding section, | bring the preceding theoretical discussion to bear
in a brief analysis of the current review of the LLB that has been mandated by the Council for Higher Education (CHE).

This article reaffirms once more Athe dream of l'i berating ed:
devel opment of educated, democ-ravestsobj Bamanandpnboal mer eKpofvb
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and debate within a community of scholars remain ideals worth fighting for even in the presently exhausting climate of the neoliberal

configuration of the university. This is thus an argument for a critical legal education along the lines of what Cornel West has
defended as fApaideiaodo. As West explains, paideia is an amndci ent
connection to the world. As he tells us:

Paideia concerns the cultivation of self, the way you engage your own history, your own memories, your own sense of
what it means to be a critical, loving, aware human being.

Panel 3A

The future and legal education in South Africa

Jonathan Klaaren, University of the Witwatersrand, WITS Institute for Social and Economic Research

Recent scholarship has reflected on the response to date by American law schools to the global economic crisis of 2008. Views

have ranged across the spectrum. A thoughtful piece by Edward Rubin assesses not only the set of responses that claimed
Americanlawschool s wer e fAfailingo but also |l ooked into the future of
significant recent decrease in the numbers of BA students applying for a JD in the United States and in the reduced numbers of
graduates gaining employment in the legal sector.

One can find parallels between the situation in the United States and the one obtaining in South Africa.

Most particularly, since the legislative reform introducing and specifying the LLB degree as an undergraduate degree in 1999, there
has been a steady drumbeat -- at least as heard in the law schools -- to the effect that the crop of law graduates in contemporary
South Africa are lacking in necessary skills and competences. A student entering the LLB after matric will take four years to earn
her degree. Before the undergraduate LLB, South African law schools taught the LLB as a postgraduate degree, usually for two
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years after students had already spent three years and earned a BA or BCom degree. Schools additionally taught the B.luris
degree, a degree inferior to the LLB, which was phased out in the 1999 reform.

The content of that criticism: g r a d utigetready. The sodrde was the firofessiod on 6t k

This criticism reached at least the rhetorical level of a crisis. In May 2013, a number of stakeholders held a summit to assess and
address the situation. The crisis was apparently resolved when the summit decided to extend the LLB degree.

This resolution contained a significant ambiguity, one which has not yet been clarified. Some present at the May 2013 summit
supported a return to the pre-1998 situation, where the law degree was a second and a postgraduate degree and where students
generally took five years in total to become a law graduate. Others present at the summit supported the extension of the
undergraduate law degree from four to five years.

This latter position was later implicitly supported by a DHET task team recommending that undergraduate degrees in post-apartheid
South Africa be extended by a year. Further, some data was presented to show that more than half of graduating law students
take at least five years to finish their LLB anyway.

Soon after the summit, the University of the Witwatersrand announced that its law school would henceforth only take in LLB students
with a prior undergraduate degree. The announcement was welcomed by the professional elite and deplored by the Black Lawyers
Association. More recently, the same law school, located in Johannesburg, the commercial capital of South Africa, is seriously
considering opening up a stream of students studying the LLB part-time.

Clearly, much is in play and flux in South African legal education. However, it is not so clear what is really going on.

This piece asks what may lie in store in the future of South African legal education. It does so not on the basis of experience in
managing a single law school but rather attempts to build a perspective of the field of legal education.

The primary rationale for the introduction of the LLB was stated in the language of the time as transformation. While law schools
were still free to teach the B.luris degree, which had been a black degree, few chose to do so. Instead, the promise and rationale
was that the new four year LLB degree would be open to black as well as white students, making the crucial ticket for entry into the
legal profession more widely available.

Relatively quickly attendant to the 1998 legislative reform, the student body at most of the law schools which had previously been
nearly all white changed.

Indeed, this shift also had important consequences for student numbers and departmental staffing in other sectors of the universities.

What has been much slower to change has been the composition of the law school academic staff and also the curriculum. In
general, the law school curriculum is doctrinally focused, without much practical training or appreciation of the growing transactional
and regulatory roles played by legal professionals in the present. There is little use of the curricular option to have students receive
credit for an externship.

In the South African system of legal education, the universities largely self-regulate on both the content of the curriculum and the
number of credits required for graduate. The degree of curricular autonomy is greater than that of the US law schools. In fact, a
study done on behalf of the national LawDe ansd& Associ ati on found a high degree
consistently in the number of credits required for graduation.

As outlined above, each university with a law school has considerable autonomy over curricular matters. Unsurprisingly enough,
this has allowed for considerable variation among the populations of law students, even after the 1998 legislative reform.

Nonetheless, some generalizations about the field may be made. First, it appears that there has been relatively little change in the
number of law schools and in their hierarchy. Apart from the ascension of the Univ of Pretoria and weakening in position of Wits,
the hierarchical parameters have remained steady. Second, the law schools are producing significantly more law graduates in 2015
than they were twenty years earlier in 1995. Third, the new stream of law students and graduates is more precarious than pre-
1998. This can be seen in the high level of NSFAS indebtedness and in the low throughput rates of law students. This indebtedness
is currently a policy problem for the state rather than the graduates, since the state does not have the capacity to even ask the
graduates to pay back their loans, yet current policy will only fund new loans from recoveries of previously extended loans. Fourth,
it appears that most law graduates are absorbed into the labour market and many in fact join the profession. While the information
base for this assertion is not as strongasone woul d | i ke, it would seem that the
economy has made for good employment prospects for adequately performing law students.

of

fide:
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Undoubtedly, all stakeholders would be well served by better quality of information regarding the way in which law graduates fare
in the South Africa labour market. While there are significant obstacles and segmentations within the pool of LLB applicants, there
is some student choice and students could benefit from information in order to align their employment prospects with their
admissions. Likewise, such information could allow for students to make better informed decisions about whether or not to pursue
their LLBs once embarked on that journey.

Working on an Introduction to Sociology of law (SoL) in the LLB in Pretoria

Nick Huls, Leiden University, Van Vollenhoven Institute

Huls is the author of an Introduction to sociology of law for Dutch law and criminology students, called Actie en reactie (Boom
Juridische uitgevers, 2008, Third edition, 2015). This book is mandatory reading for first year Rotterdam law students and second
year Leiden criminology students.

During three years (2011-2013) Huls has taught a course in sociology of law for first year students of the University of Rwanda and
he has proposed to develop such a course for the LLB curriculum of the University of Pretoria faculty of law.

The aim of this project is to transform and expand the Dutch book into an Introduction to SoL for South Africa, i.e. a new book
together with Tshepo Madlingozi (and possibly other black African lecturers that have the ambition to become a socio-legal scholar).

We start from the assumption that there are some core (western) SoL- concepts that are useful for the UP LLB curriculum. They
will be supplemented by African materials, such as empirical studies, concepts like Ubuntu, customary law and critical approaches
of western concepts that are imposed on Africa etc.

In most African Universities law is primarily taught as a vocational discipline, as a preparation for legal work at the bar, the judiciary
and prosecution, as civil servants and legal advisors etc.

Law students are introduced in the legal system as a whole, in the doctrines and core concepts of the main fields of law (private,
public, procedural and international). At the end of the LLB curriculum they can chose from elective courses in specialized fields of
law. The academic reflection on the law is covered by courses like philosophy and history of law, jurisprudence and comparative
law.

What is missing in the curriculum is the critical analysis of the way that law actually functions in society, the empirical dimension of
law and the functioning of legal institutions. What do the ideals of the law, such as equality, really mean for poor people? Why are
some groups in society able to get their interests guaranteed in the law books and others not? Do laws have the beneficial effects
that the lawmakers intended? In which ways are law and legal institutions able to guide and restrict policymakers and politicians?

The answers to these questions can be explored via empirical research in the courtroom, studying political deliberations in
Parliament, interviewing stakeholders etc.

The aim of the book is to enrich the academic dimension of legal education at UP by making law students aware of the societal
context of their future professional life. Students are invited to formulate critical questions about the assumptions of the Rechtsstaat
and to think deeper about the contribution that law can make to a just society.

The course offers an introduction to the societal context of law and legal institutions. In the first part the key socio-legal theories and
concepts are introduced. In the second part the focus shifts to the functioning of the pillars of a Rechtsstaat, an elected government,
legislation, the bar and the judiciary in practice. The third part relates to specific aspects of (South) Africa and its legal system(s).

LEARNING OUTCOMES
After this course the students will have learned:

The differences between an empirical sociological and a doctrinal legal approach to societal problems
The key concepts of the sociology of law as demonstrated in relevant studies
The key concepts of empirical research methods

== =4 =4 A

To apply socio-legal theoretical insights in a South African context
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The book project is part of the upcoming discussion at UP about transforming the curricula, which for law consist of two drivers:

1. Modernizing and broadening legal education
2. Decolonization of the curriculum
Ad 1: 6Cl assical 6 sociol ogydafcaltawnggq saere e xthen Hibars itco chaaterpitrs

Sol as a discipline, as a craft, a necessary addendum to the traditional law curriculum. Lawyers of the future are confronted with
complex problems. So they have to work together with other disciplines. Teaching doctrinal concepts is not enough.

Ad 2: SoL as part of social movements (legal aid, feminism, social justice, environment, and for SA: decolonization)

Limits of and resistance against transformative constitutionalism

What are the colonial /hierarchical elements of the existing legislation in private and public law?

Eviction, expulsion, racial discrimination are the keywords

Reparations claims and reclaiming land lawsuits

What are the effects of labourand consumer protection, the O6newd rights

= =4 =4 -8 -8 -

Discrimination: by the state and by the private sector (The poor pay more, or are excluded)

ing

Epistemological diversity

The relation between the North and the Global south

Legal Consciousness in South Africa: How do people perceive the law, as a threat of a shield?
Challenging western ideas and paradigms

The relevance of Ubuntu and Pan Africanism

Role of religion

Citizenship and ethnicity

Child labour

=A =4 =4 -4 -4 A -

Law and development

1 Legal pluralism
1  The sustainable Development Goals of the World Bank

Skills for students

Teaching & Learn

1 interviewing
1  problem solving
9 critical and constructive

I'n the paper | will present the outline of the book and twill
address, amongst others:

1 Which African thinkers must be included next to the usual suspects Marx, Durkheim and Weber?

Panel 3A

1  What s the distinction with criminology, public administration, law and economics, anthropology of law, etc.?
1 How much empirical research methodology must be included in an Introduction?
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Judicial conception of democracy in South Africa and Nigeria: Implications for political action

Akinola Akintayo, University of Lagos, Faculty of Law

Robust literature and study exists which show a connection between resistance and struggle and more effective realisation of human
rights and social justice.® Tatchell put this connection succinctly thus:

Mahatma Gandhi, Sylvia Pankhurst and Martin Luther King all shared a common commitment to direct- action protest as
a way of winning social justice. Pleading with politicians was not their style - they found that writing letters to MPs and
lobbying governments did not work. Instead, mobilising thousands of volunteer activists, they led mass demonstrations
and work stoppages, hunger strikes and sit-ins, rent and tax refusals, boycotts, pickets and civil disobedience campaigns
to defy unjust laws. This is how India won its independence, women got the vote, and racial segregation was ended in
the US.%

This connection between resistance, struggle and human rights appear to have recently renewed the interest of some African
scholars on the impact of aodurbésé ontehper etrievae i omnotfi d he nece

Ism

engagement and political action; renewed interest that is especially noticeable in the area of the realisation of socio-economic rights

in South Africa. This renewed interest appears to stem from the overbearing influence and importance of courts in governance in
constitutional democracies. Discourse in this area is often undertaken under the prism of the analysis of the impact of judicial
conception of democracy on the furthering or restriction of the necessary space for
democracies which evidence suggests is the dominant form of government in Africa as in most countries of the world at the present

time.

Judicial conception of democracy is however not a new area of study nor is it a new discourse as such in legal and political
discourses. One of the early pioneers of this field of study is Michelman who in the 80s pioneered the study of the impact of US
Supr eme Cour t dgsof demodracy o transfodmative dialogue, inclusion, liberty and jurisgenerative politics in America
through a series of articles.®” Judicial conception of democracy is an emerging discourse in South Africa since the adoption of the
c ount r yapastheip oosstitutions. There is consequently in South Africa some elaborate and robust literature in this area of
discourse.®® There is however no work yet in this area in Nigeria.

Constitutional

Even in South Africa, the discourse will appear to have stalled somewhat after the elaborate and ground breaking work of Roux.%

As a result of this, | intend in this paper to conduct a focussed examination of the record of South African courts, especially in
relation to cases that have arisen since the writings of the relevant South African scholars in this area, in order to determine whether
the judicial conception of democracy of South African courts, especially the Constitutional Court, remains as identified and discussed
by these scholars or has changed since the time of their writings. Thereafter, | will be using the rich South African jurisprudence as
a basis for understanding and systematising Nigerian coumetsd c
on the subject-mat t er . Sout h Af r stitutonsane dothMasgdeon theacodnstituttonahdemocratic framework albeit

under differing constitutional texts and structures. The purpose of the comparison is to examine and contrasts the dynamics and
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play of judicial conceptions of democracy in the two different constitutional regimes and the implications of the resulting
jurisgenerative politics on effective political action and realisation and fulfilment of human rights in Africa.

SP J Hountondji OiTrheemanraksst eornd st hveo ipcreo b | e m  dPhiloshphicakfoundationg of husnani rights ALB85)i3t9aF0 i n

F Piven and R A Cloward 6Collective pr ot es tlInternatiomalJournal of Paiticy CultureeasddSaciety e mo b |
435 at 453; J YoungeTheQardian &4 Neveraber®2006 dvailabke ata c t 0
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Soeteman (ed) Pluralismandlaw( 2001) 171; J Dugard o6Citeiatci @aati omea®Pdhiréegalatmobimlet ers ¢
Berkhout (eds) Mobilising Social Justice in South Africa: Perspectives from Researchers and Practitioners (2010) 71; among others.
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614.
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The paper will differ from existing work in this area in at least four significant respects. One, my focus area will be much more
specific than some existing literature on the subject. Thus, while some existing literature were concerned with deducing the nature
of South African democracy from both the texts and the jurisprudence of South African courts, | am mainly concerned with the
understanding of democracy that is deducible from the ¢tsofthet so
constitutions under inquiry but only in so far as and to the extent that they relate to the cases under consideration. Two, while some
existing works in this area were restricted to South Africa, mine is comparative. This is in order to see how the issue of judicial
conceptions of democracy plays out under different constitutional frameworks/milieus and to see to what extent the judicial
conceptions of democracy further or hinder the noticed curial and extra-curial struggles of citizens of both countries against
deprivations and poverty. The purpose is to underline and bring into sharp focus the importance of the interpretive work of courts in
fostering democracy and participation regardless of constitutional texts. Three, a number of cases have been decided in this area
of enquiry since the publication of some existing works which | include in mine. This work is therefore more recent in this area of
discourse. Four, the major contribution of this paper to discourse will however be the identification and articulation, for the first time,
the judicial conception of Nigerian courts as can be gathered from the records of the courts and the analysis of the extent to which
the identified judicial conception of democracy is likely to impact the noticed curial and extra-curial struggles of the citizens against
deprivation, poverty and human rights violations.

Ism

Rendering legality with transformative constitutionalism — The South African Constitutional Court’s
approach toward administrative justice
Cheng-Yi Huang, Institutum lurisprudentiae, Academia Sinica

This paper aims to explore the reconfiguration of substantive rule of law in post-apartheid South Africa through the Constitutional
Courtds application of administrative justice. grantleurcdf pist 3 3
administration and incorporates the pursuit of administrative justice into the bill of rights. Meanwhile, the Promotion for Administrative

Justice Act (PAJA) stipulates formality and procedure of administrative action and adopts relevant concepts from Australia and
Germany. Both the constitutionalization of administrative justice and the codification of grounds of review struggled in the midst of

two competing forces: one was the worry that constitutional confinement would impede the pace of transformation in public policy,

whereas the other was the vigilance against the spectre of unfettered executive power. Article 33 and the PAJA are products of

these struggles.

In reality, although the ANC conceded that the administrative justice clause in the 1996 Constitution was broad enough to include
almost all kinds of administrative action, the ANC government later dominated the legislative process of the PAJA and significantly

Constitutional

lessened the burden of the government by constricting the definitonof 6 admi ni strative actiond. Howe
definition of dédadministrative actiond emerged after t heClicksshact m
has had to settle the problems again and again. This paper argues that it is the stringent limitation of the PAJA that gives the Court

leverage to expand its authority. In response to the expansion of judicial power, there was an outcry for judicial deference in the

legal circles of South Africa, a form of judicial deference that was endorsed by courts in various cases after 2003.
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I'n this paper, I would argue that the courtés deferentngalke tur
policy at issue, which smdyegiin itmarcry ©b ol srteesrp otntsee dourtthée | egi sl at
deference in cases |ike Bato Star, rather than weaken ddmboeaticc our t
structure. The deoence fubher faciliates insetutiomdl changes in administrative law by weighing more heavily

against information disclosure in real political dynamics than against the static display of information legislation. The expressive
function of deferential judgments would prompt information flow and facilitate public deliberation on material policy issues. Deference
is not the cul-de-sac of power control. In fact, it has positive functions like information elicitation. This article will demonstrate that
recent South African administrative law cases confirm this proposition.

I'n sum, from South Africads experience, the court by deferrin
strengthened power of judicial review since the structuralchanges of t he PAJA. The Courtosoffdef e
approach to control of public power. Instead, judicial deference is the way in which the Constitutional Court can control the lower
courtsd judgments. These | oWwederthe wansfoimatidon addeetfeictsation of social-econernid righeas
promised by the new constitutions. Also, by appealing to the principle of legality, the court has resumed its role of incrementalist
reformer like a common law court. Although shadowed by a fear of executive-mindedness, the court consolidates its power by
reverting policy choices to the post-apartheid government, which benefits from support in the form of strong political mandates.
Indeed, the court has demonstrated its pivotal position in post-apartheid state-building. From the perspective of information theory,
the court may further contribute to democratic deliberation by judicial deference. The expressive function of judicial deference can
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expose relevant information regarding focal public policies. Therefore, to the court, judicial deference might improve the dialectical
process of policymaking while bolstering its importance in state-building by manifesting the value of information. The transformation

of South Africaés political economy has not, and | ikedaly @outt &

deference to government is not a surprise but an incremental reform responding to the competing needs of political accountability
and an efficient administration in post-apartheid South Africa.

Incorporating a coherent principle of restraint in South Africa’s separation of powers model

Mtende Mhango, University of the Witwatersrand, School of Law

The Constitution of the Republic of South Africa, 1996 (herein as the Constitution) establishes three pillars of the state being the

legislature, executive and judiciary.'® The | egi sl aturedés functions under <chapter

scrutinize and oversee executive action, including the implementation of legislation, and providing a national forum for public
consideration of issues.*** The allocation of these functions to the legislature is based on the theory that Parliament is a branch

which is representative of the many different interests of society so that what comes out of there will respect and reflectth e nat i

diverse interests. 1

The Constitution vests executive authority on the President.?®* The executiveds functions under
implement the laws, develop and implement national policy and initiate legislation.’** The allocation of these functions to a single
President is based on the theory that the president can act quickly without the need to harmonise conflicting interests.*% This is why
in some areas like foreign relations or defence, the President is constitutionally permitted to act without the need to get prior
parliamentary approval.’’® There are several other areas where the President is constitutionally permitted to act without prior
approval.*%’

4

0N (
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The judiciaryds function under the Constitut i amstaiceas ortcantrovensteer pr e

involving individuals.*®® This explains why courts have consistently rejected to engage in an academic exercise by hearing a case
that no longer presents an existing or live controversy which should exist if a court is to avoid giving advisory opinions on abstract
propositions of law.'% The allocation of these tasks to the judiciary is based on the theory that the judiciary is specially trained to
carry out these functions and is insulated from the other branches that are politically accountable.

Apart from the text itself apportioning various powers and functions between and among the three branches of government, there
is no constitutional text defining or codifying the principle of separation of powers.'® Nor is there an explicit provision in the
Constitution that prevents one branch of government from seeking to overthrow the constitutional functions of another branch.

This paper examines the need for the development of a distinct separation of powers model for South Africa. The paper observes
that while the courts have developed a separation of powers jurisprudence, which is mindful of the limits placed on all branches of

100 see chapters 4, 5 and 8 of the Constitution.
101 see, sections 42(3) and 55(2) of the Constitution.

2see, Burt Neuborne, fAThe Last Walls, 0 a paper presented atatthe Great H
https://www.youtube.com/watch?v=ATK7FftBiF4. See also, Burt Neuborne, Felix Frankfurter's Revenge: An Accidental Democracy Built by Judges,

35N.Y.U. Rev. L. & Soc. Change 602 (2011).

103 section 85 of the Constitution. See, Mtendeweka Mhango, Constitutional Eighteenth Amendment Bill: An Unnecessary Amendment to the South

Africa Constitution, 35 Statute Law Review 19-34 (2014)( noting that section 85 means that under the South African Constitution, a single President

possesses the entirety of the executive authority, which he or she exercises together with the Cabinet).

104 See, section 85(1) and (2).

105 Neuborne, supra note 102.

106 See, section 201, 203 of the Constitution, respectively, which permits the President as head of the national executive to authorise the

employment of the defence force in defence of the republic or the fulfilment of an international obligation, or to declare a state of national defence

without getting prior approval from Parliament. And see, section 231 of the Constitution which entrusts the national executive with the responsibility

of negotiating and signing of all international agreements; section231(3) pr ovi des that fan international agreer

executive nature, or an agreement which does not require either ratification or accession, entered into by the national executive, binds the Republic
without approval by the National Assembly and the National Council of Provinces, but must be tabled in the Assembly and the Council within a
reasonable time. o

107 See, section 84 of the Constitution.
108 See, section 165 of the Constitution.

109 | egal Aid South Africa v Mzoxolo Magidiwana and Others [2015] ZACC 28; National Coalition of Gay and Lesbian Equality v Minister of Home
Affairs 2000 (2) SA 1 (CC) para 21; Radio Pretoria v Chairman, Independent Communications Authority of SA & Another 2005 (1) SA 47 (SCA);
Rand Water Board v Rotek Industries (Pty) Ltd 2003 (4) SA 58 (SCA).

110 See, Chuks Okpaluba & Mtendeweka Mhango Between Separation of Powers and Justiciability: Rationalising the Constitutional Cour t 6 s

Judgment in the Gauteng E-Tolling Litigation in South Africa, Potchefstroom Electronic Law Journal ( f or t hcomi ng) . ; Kevin Hopki

On the Constitutionality of | ndepend®©biterl5D(2006)unal s Established by the
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state, there has not been a clear and distinct separation of powers model for South Africa. Further, while the courts have consistently
held that disputes that raise political questions are not justiciable,'*! they have failed to articulate a clear jurisprudential justification
for this conclusion. In other words, while the judiciary has recognised the limits of judicial power in relation to the adjudication of
political questions, it has failed to jurisprudentially explain this as part of any coherent constitutionally based principle of restraint.'*?
It is not clear from existing case law whether and when the courts will hear or dismiss a dispute that raises political questions and
what jurisprudential justifications can be offered.

The paper advocates that in developing a distinct separation of powers for South Africa, the judiciary should incorporate a political
question doctrine or some other principle of restraint. | argue that this is required based on the principle of separation of powers in
the same way that the doctrine of legality is implicitly derived from the concept of the rule of law.*** The paper maintains that failure
to develop a separation of powers, which incorporates the political question doctrine, will cause a number of problems, including
the danger of the judiciary getting smeared or appear taking sides in those amorphous political questions; the risk of courts making
orders that can legitimately be circumvented; and the risk of creating jurisdictional problems for South Africa.

Criminal pasts and political futures: The Truth and Reconciliation Commission and failures of post-
apartheid state building
Nicholas Rush Smith, City University of New York — City College

Ism

Despite its central place in the anti-apartheid movement, Truth and Reconciliation Commission hearings in Sebokeng i a sprawling
peri-urban township 60 kilometres south of Johannesburg i were disproportionately concerned with the acts of one person: Victor
AKhetisi 0 Kheswa. Khetisids prominent place in the hearings w.
gangsters, yet the TRC was commi ssioned to consider onlgangact s
had committed one of the worst massacres in South African history, his mother was put on stage during the TRC hearings as a

victim of human rights abuses, evoking anger from her former neighbours in the audience.

Based on extensive archival, interview, and ethnographic research in the neighbourhood where Khetisi lived, the paper argues that
the strangeness of the Khetisi hearings reveals two relatively unexplored challenges of democratic state formation. First, the
hearings illuminate processes through which violence comes to be deemed legitimate (or not) and the resistance attempts at such
classification can provoke. If part of what defines modernist states like South Africa is the monopolization of legitimate violence,
what violence is considered legitimate has to be politically constructed i a process that may receive resistance in local communities.

Constitutional

Part of the TRCO6s political wor k was to show South Africtaem ci t

should be, separating the possibility of political violence during the apartheid era from violence that followed democratization 1
violence which would henceforth be inherently criminal. The Khetisi hearings illustrate that this neat division was undermined on
stage during hearings as the uncomfortable complexities of apartheid violence were exposed.

Second, the hearings show the resistance state building projects face in making democratic law the arbiter for disputes among
citizens. Recent literature inspired by Elias and Foucaults hows how state institutions discipli
process reduce violence. Less recognized, however, are ways in which states need to discipline relations among citizens such that
citizens turn to state law to resolve disputesrat her t han violently doing so themselves.
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victim, the TRC unintentionally implicated the post-apart hei d state in upholding her sonds
mi rrored the newl yhalérgesadncgeting citicensstd tarm te ¢he lawcfor justice, as many citizens considered

111 See, Ferreira v Levin 1996 (1) BCLR 1 (CC); UDM v President of South Africa 2002 (11)BCLR 1179 (where the court obser
not about the merits or demerits of the provisions of the disputed legislation. That is a political question and is of no concern to this Court. What has

to be decided is not whether the disputed provisions ar e appropriate or inappropriate, but whether
Mazibuko, v Sisulu[ 2012] ZAWCHC 189 (held that @Aan overreach of the powers of |
competence or intended jurisdiction or which have been deliberately and carefully constructed legally so as to ensure that the other arms of the state

to deal with these matters, can only result in jeopardy for our constitutional democracy. In this dispute | am not prepared to create a juristocracy and

thus do more than that which I am mandated to do in terms bfaongo Gbssti:
Time for a Coherent Political Question Doctrine in South Africa? Lessons from the United States 7 African Journal of Legal Studies 476-477

(2014)(advocating for a coherent political question doctrine for South Africa); Swartbooi and Others v Brink and Another (2), 2003 (5) BCLR 502

(CC); Mazibuko v Sisulu [2013] ZACC 28 at para 83 (JaftaJminor i ty opi ni on noted that #Apolitical i ssues
court should not be drawn into political disputes, the resolution of which falls appropriately within the domain of other fora established in terms of the

Constitutio n ®@mocratic Alliance v Ethekwini Municipality 2012 2 SA 151 (SCA) paras 19 and 38 (held that the determination of which streets

should be renamed and what the new names chosen was deemed inherently political, and accordingly, it was not for a court to interfere in the

politically motivated decisions taken by a deliberative assembly of the council politically accountable to the electorate.)

112 See, Doctors for Life International v Speaker2 006 ( 12) BCLR 1399 (CC) (not i nthevitahlimits orjudioial r t s must
authority and the Constitutionds design to | eave cert ai nonstatioaldimitsoft o ot h
their authority. This means that the judiciary should not interfere in the processes of other branches of government unless to do so is mandated by

the Constitudtl48n. 0) at 1417

113 Fedsure Life v Greater Johannesburg Metropolitan Council 1998 (12) BCLR 1458, 1482 (CC); and Pharmaceutical Manufacturers Association of
SA 2000 (3) BCLR 241,260 (CC).
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suspectsod6 strong procedur al rights as putting the | aw ycsettlet he
disputes themselves.

Truth and Reconciliation Commission Hearings, like those concerning Khetisi, are particularly good places to understand the initial
processes and failures of democratic state building in South Africa. To the degree that any state ever has a monopoly on violence,

the South African state had long been far from the ideal type. The late apartheid state had little control over coercive force (legitimate

or otherwise) and, after decades of revolutionary insurrection, the newly democratic state was desperately trying to gain it. The TRC

was one of South Africaés first and most dramatic attemmtcs to
state as the rightful institutional apparatus through which to seek justice. It did this by unearthing the capricious violence of the
apartheid state and showing the desirability of a democratic
arbitrariness required revolutionary mobilization, the TRC illustrated that the constraints placed on the democratic state by the new

legal rights dispensation required no such action. In other words, through its quasi-judicial form, the TRC presented the democratic

state as a neutral arbiter of societal and political disputes directed at producing justice. As a result, the TRC was a crucial part of
postapartheid state building because it was a spectacle that ac
among violence, the law, and the democratic state should be.

However, in many local hearings these performances had unintended effects as specific incidents 1 like those involving Khetisi
Kheswa i were examined and the uncomfortable complexities of apartheid history were exposed on stage. As the categorical
messi ness and painful intimacy of apartheid violence were bared

ISsm

dramatic consequences for democratic state formation i or rather state failure i as the post-apartheid state was set on an unstable

symbolic foundation which inhibited its ability to institutionally monopolize violence.

Of course, the TRC was not the only way in which the democratic state tried to display a new relationship between violence and the
state. The renaming of the police service, the soaring language of the Constitution, and frequent speeches by political leaders like
Nelson Mandela were others. But the TRC was the most public, most sustained, and most institutionalized effort to reckon with the
countryo6s pas &neafutdre. Anal with the TRE wriable to lay the ghosts of the past to rest, the effect has been that
citizens turned away from the state to solve problems of violence in their communities, preferring local means, like vigilante violence,

throughwhichtopr oduce fAjustice. o0 Such practices actively contest what
believe that criminals should not be afforded rights because they have violated the rights of others. In other words, much like the

TRCastempts to project the state as a neutral arbiter owieg the
with i mmoral enemies of the community, the democratic ststatteds
appear as if it is siding with criminalsd i mmoral a c foand itsélfn i t <

Constitutional

on the wrong side of the meaning of violence in local areas

When do you call time on a compromise? The future of transformative constitutionalism in South
Africa
Sanele Sibanda, University of the Witwatersrand, School of Law

After centuries of institutionalised black subjugation and dispossession that culminated in a racist colonial-apartheid state, the

Panel 3B

protracted constitutional negotiations of the 1990s were widely dubbed a miracle. The popularly held notion of miracle in many ways
captures, on the one hand, the transition to a constitutional democracy from a colonial-apartheid state that is widely characterised
as being relatively peaceful, orderly and by most accounts lawful. On the other hand, less obvious but nonetheless implicit in the
idea of miracle is the transmogrification of former enemiesintoco-s ponsor s of t he 6énewd Souadbcadef ri c e
earlier would have imagined possible. How did this happen? How was it possible that erstwhile enemies emerged from the
negotiating table espousing a shared sense of triumph and commitment to a common vision harbouring high expectations for both
blacks and whites as to the future prospects of the country? Beyond constitutional commitments to formal rules and structures,
abstract values, principles and doctrines, how were they able to find each other, let alone establish a common grammar able to
transcend their centuries old history of racial antagonism? In the absence of a clear winner or loser at the negotiating table, the
parties were compelled by the circumstances to establish a grammar of compromise. The primary organising idea at the heart of
that grammar | will argue became and remains that of transformation, considered by many as being sourced in, delineated and,
ultimately, mandated by the Constitution.

As a grammar of compromise, the discourse of transformation that has evolved in the democratic era post-1994 has played an
important role in framing the agenda for political, social, economic, organisational, institutional and structural change in both the
public and private realms. From education, to sports, to the media, to business, to the economy, to politics, to language, to the
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courts, to policing, transformation has been deployed as a common vector for negotiating and directing change. Therefore, at face
value, transformation outwardly appears to be widely emtarceaced
of the need for change; however it is fairly uncontroversial to suggest that most will readily accept that transformation within South
Africads national discourse remains a highly cont tesittmedningant i on,
the actions it demands from one context to the next. Despite this South Africa remains invested in the notion of transformation.

I'n Iline with the broader discourse of transf or menyas atmansfoifativet h Af
one. Concomitantly, the notion of transformative constitutionalism that has emerged has since its introduction into the South African
lexicon gained an incredible amount of discursive traction and become, | believe, the preeminent conceptual framework for typifying
South African constitutionalism. Widely regarded as having shifted the discourse beyond a classic liberal understanding and more
towards a social democratic one, transformative constitutionalism is portrayed by its proponents as being, if not the best answer,
then at least an adequate one to address colonial-apar t hei dés mul tiple | egacies of inequal
transformative constitutionalism is presented by its proponents as having the wherewithal, if implemented properly, to lead to a
fundamentally changed egalitarian and pluralist South Africa. Whether this is in fact happening requires that we consider the nature

and extent the changes in the lived experience of South Africans since 1994.

Over two decades after the commencement of South Afri ceadverdst ran:c
and numbers with sufficient precision and pathos the exact nature and extent of the disparities in living conditions, life opportunities

and social provisioning that stubbornly persist between blacks and whites in South Africa. Considering the socio-economic
disparities in education, healthcare, land distribution, basic sanitation, inadequate infrastructure and rapid urbanisation, Marais
poignantly captures the contemporary state of post i 1994 South Africa in the following words:

[lInequality has widened, precariousness is routine and a palpable sense of unfairness is rampant. The problem is not
simply one iafack@fpneansirbutpfGh@ glaring disparities that assault people day in and out. A seething
sense of injustice exists, generating rancour and insubordination.*#

Of course this is not to suggest that absolutely no changes in the living conditions and life opportunities have taken place over the

past two decades nor that there have not been any policies or initiatives targeted at redressing these disparities. Indeed, there has

been a proliferation of affirmative action, education, employment equity, health care and housing programs and policies targeted at
advancing the equality of o6previously disadvantaged gr dreeglityd, e
is that the weight of these transformative initiatives has not necessarily resulted in a reduction of inequality, instead there has been

an increase in inequality over the last twenty years. Put bluntly, materially, there has been no miracle equivalent for South Af r i c a 6
masses that matches that of the much vaunted transformative constitution. Instead two decades later, beyond political freedom in

the form of an inclusive majoritarian democracy, equal rights and citizenship, a more fulsome emancipation from the social, material

and cultural depredation remainsthedreamd ef erred f or | arge sections of South Africa
wretched conditions.

In my essay, | shine the spotlight on transformative constitutionalism and interrogate the potential of its claims against on-going

claims for emancipation. | will argue that whilst the idea of transformation as emblematic of constitutional compromise has played

a significant role in South Africads transition to demeeceffecégcy b
oft ransformative constitutionalism 20 years into South Africad
South Africads constitutional project. | wi |1 argue t hao rat
emancipation, transformative constitutionalism has narrouged ou
to respond to and counteract, namely colonial-apar t hei dés social, economic and chieved ur al
this by producing an adjudication driven court-centric constitutional discourse that has crafted unequal treatment and poverty as the
fundamental antagonisms to be vanquished whilst failing to address the largely undisturbed social, economic and cultural milieu

produced by colonial-apartheid.

114 Marais South Africa pushed to the limit - The Political Economy of Change p 4.
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Significance of the distortion of bridewealth payment for child marriages in Africa

Jane Chinoyerem Diala, University of Cape Town, Centre for Law and Society

In its original sense, bridewealth functioned as a legitimating symbol of marriage, a material pledge that the bride will be well treated,
and a recognition of her fecundity and worth to her community.*'® Presently, it is regarded as a material or non-material value given
by the groomds f ami 18yn the pastf itsemetimes table thesform @f ralbolir pr.service from the groom to the
brideoés family for a st i paservize llwapoiteniaccanpanied by d small castepaymentianchdrinksd e
However, the economic stratification of society and other socio-economic changes have led to a distortion of the meaning of
bridewealth. Bridewealth has changed to the extent that its payment has taken the form of massive sums or materials of an
expensive nature.'*® This change is significant for the phenomenon of child marriage in Africa.*®

The problem of child marriages has grown significantly in Africa.*?® Many parents who demand high sums as bridewealth do so in

the context of child marriages. On one hand, the right tlo of
Declaration of Human Rights (UDHR) and other international instruments. The recognition that consentcannot be 6fr ee
when one of the parties involved is not sufficiently mature to make an informed decision about a life partner is a violation of the
provisions of the UDHR.*?* Child marriages thus violate the rights of the girl child to informed consent.

On the other hand, cultural practices encourage child marriages. Notwithstanding the undertaking by nearly all national constitutions
and endorsement of international treaties to put in place mechanisms for the elimination of child marriage, the outcome has not
been satisfactory.'? Many African countries are members of the United Nations, African Union and subscribers to many international
instruments and conventions such as the Commonwealth Chaeter,
Convention on the Elimination of all forms of Discrimination against Women (CEDAW) 1979, the International Covenant on
Economic, Social and Cultural Rights (1966), Convention on the Rights of the Child (1989), and other AU instruments. These
instruments stress the need for States to take child marriage as a policy priority and support action in addressing the rights of
children. To achieve this, States are urged to ratify all related international instruments and fully align their laws and policies with
the international and regional child rights standards. Unfortunately, the application of these treaties has not fared better than national
constitutions with regards to curbing child marriage. Due to the demands of customs, child marriage victims rarely give full and
informed consent to their marriages. In South-East Nigeria for example, the bride is generally not allowed to be present during the
negotiation of her bridewealth. She only presents herself to be praised and appreciated by her kinsmen so as to influence the offer
the groomds ¥ @hsigdverisenathedghba saying that nwanyi amaghi mgbe erere ya (No woman knows when she is
sold).

In this context, this paper highlights how the distortion of bridewealth payment contributes to high rates of child marriage in Africa.
It argues that the distortion of the meaning of bridewealth payment is a significant contributor to the failure of States to meaningfully
curb child marriage in Africa. It bases this argument on the disconnection between State law and cultural practices, which is a
peculiar feature of many African legal systems. For example, high bridewealth led to the adoption of the Limitation of Dowry Law by

USycCilsiugp-Abani he, 6Consequences of Bridewealth Changes on Nuptiality Patte

Nuptiality in Sub-Saharan Africa: Contemporary Anthropological and Demographic Perspectives (1994) 74-9 3 ; MB Mul der 6éBri deweal

Correlates: Quantifying ChG@uweneAnthrapulagy573F60hed (1995) 36(4)

116 G Ferraro and S Andreatta, Cultural Anthropology: An Applied Perspective (2011) 222-225.

17 |bid 224.

18] A Obiora, O6Reconsidering African CustomaBy atawd3 qRicehdfoabdDo@dyidAdigaal St u
and Eurasiad in J GBridedvealtaandiDo®ry( ITamd)i ath;, HF Morris, OReview of Devel opmer
195006 in A Phil i pMarriage dawHrFAfrivbo(X971) 35-59 ae50;)

119 Although the definition of child marriage includes boys, most children married at <18 years of age are girls. see S Rembe etal, 6 Chi | d and For
Marriage as Violation of Womends Rights, and Responses by Me@deAgendat at e s

65-74 at 65.

120 NM Nour, Hedlth Consequences of Child Marriage in Africad(2006) 12 (11) Perspective 1644-1649 at 1644; United Nations Population Fund

(UNFPA), Child marriage fact sheet, New York: UNFPA, 2005.

21 R de Silva-de-Al wi s, O6Child Marriag& and the Lawd UNICEF 4

2R Gaffnrey-Rhys, Ol nt er natsitornuanhe n.ta w oa sCoanmb atn Ch i IThe InMmational dogreabof Huthdn Rights 3395373( 3 )

at 369.

2p | roegbu, 6l gbo Marriage System: A discourse on endogenougPowtyages and
Gender and Bride wealth power in an African Society: The Igbo of Nigeria (2007).
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the then Eastern Nigerian Government.*?* However, people flagrantly flout this legislation. Using case studies from Nigeria and
South Africa, the paper argues that the pluralist legal system of African countries plays a major role in the slow response towards
elimination of child marriage. Part one uses literature review to trace the distortion of bridewealth payment. Part two examines the

disconnection between law and practice in relation to child marriages. It argues that the divergence between state lawand peo p| e 6 s

practices is largely caused by the plural legal system bequeathed by colonial rule. Part three examines State efforts to combat child
marriages in the context of their constitutional and treaty commitments. Part four draws a causal link between the distortion of
bridewealth payment and high rates of child marriages.

“Why should I wait to be raped?” - Homophobia-related violence and the limits of law

Melanie Judge, University of Cape Town, Centre for Law and Society

South Africa, the first country in Africa to recognise marriage between people of the same sex, is marked by contradictions between
the legal inclusion of gay and lesbian people on the one hand, and their murderous exclusions on the other. In the post-apartheid

period, LGBTI Q peopl e have | arggoeoldyd sshiidfet eodf ftrhoem Itahve. OYoeatd 6d e sop i

violence continues to be a dominating spectre in the democratic landscape and has constitutive effects on queer subjectivities and
politics. Operating through modes of differentiation, the violence queer people face is inflected with race, gender, sexual and class
content. Legal efforts to advance equality and non-discrimination draw into the spotlight the possibilities and impossibilities of law
in transforming the relations of power that manifest the ongoing exclusion and marginalisation of queer people. Drawing on primary
research, the paper interrogates legal discourses on homophobia-related violence and what these reveal about sexual, gender,
race and class othering at the intersection of law and the social.

Law is a master frame for rendering homophobia-related violence intelligible and actionable, and is itself entangled with violence.
As Foucault (2004, p.50)*asserts, fAlaw is not pacificati on, hefmechanibnes of@averh

a w

even the most regul aro. Heterosexual ity is protected almsom@r i vi

jurisdictions, homosexuality is configured as a legal right (e.g. through marriage and civil partnership laws) and in others as a crime
(e.g. anti-homosexuality laws). This construction of law-as-problem (i.e. laws that discriminate) and law-as-solution (i.e. laws that
prohibit discrimination) is a principal narrative of queer (un)freedom globally (Judge, forthcoming*?%). That the law is a potent tool to
challenge discrimination, advance rights, and prolong life, is indisputable. However, in the same instance that legally-driven claims
for state protection from violence are asserted, the nation-s t a t gitimacy to evield violence through force of law is reinforced

(Butler, 2010; Brown, 2005)**. The stateds power to inflict injury, its impli

themselves are subjected to the violent regulations of law (Brown, 1995; Moran, 2004'%) are largely obscured.

6Hate crimed provides a c¢ ommmotivdtedvigleneexfor whbich mdividualnbeliéfoand spntineentsi(dfi ¢ e

hate and intolerance) are understood to be causal. In South Africa the discourse of hate crime has been mobilised to resist
homophobia-related violence through political actions that include research, community mobilisation and advocacy for the
classification, quantification, tracking and prosecution of hate crimes. These actions are rooted in public calls for the implementation
of hate crime legislation. Critical perspectives on hate crime law challenge how it reinforces mutually exclusive social groups,
overlooks the intersection of sexuality with other forms of violent oppression, and legitimises racist state security and violence
(Reddy, 2011; Rosga, 1999; Spade and Willse, 2000'?°). Moreover, the notion of hate-as-cause reduces complex relations of
inequality to personalised states and behaviours, rendering oppression a private matter outside of social and historical context
(Mohanty, 2013; Rosga, 2001*%). This further individualises the structural, material and systemic injuries queers face. Yet the hate
crime construct also enables direct appeals to be made to act against particular forms of violence, the classification of which provides

24 Limitation of Dowry Law, Eastern Region Law No. 23 of 1956yrybowsCap

76

misnomer, given that dowry differs from bridewealth. See A Schlegeletal, ¢é Marri age Transactions: L a lAmearican Pr oper

Anthropologist 291- 309 at 299-301.
125 Foucault, M. (2004). Society must be defended. Lectures at the College de France, 19751 76. London, England: Penguin.
126 Judge, M. (forthcoming). (Un)settling homophobia-related violence: knowledge, identity and politics. Routledge: Abingdon.

27 Butler, J. (2010). Frames of war: When is life grievable? London, England: Verso; Brown, W. (2005). Edgework: Critical essays on knowledge
and politics. Princeton, NJ: Princeton University Press.

128 Brown, W. (1995). States of injury: Power and freedom in late modernity. Princeton, NJ: Princeton University Press; Moran, L. J. (2004). The
emotional dimensions of lesbian and gay demands for hate crime reform. McGill Law Journal, 49, 9251 949.

129 Reddy, C. (2011). Freedom with violence: Race, sexuality and the US state. Durham, NC: Duke University Press; Rosga, A. (1999). Policing the
state. Georgetown Journal of Gender and the Law, 1, 145i 71; Spade, J., & Willse, C. (2000). Confronting the limits of gay hate crimes activism: A
radical critique. Chicano Latino Law Review, 21, 38i 52.

130 Mohanty, C. T. (2013). Transnational feminist crossings: On neoliberalism and radical critique.Signs, 38(4), 967i 991; Rosga, A. (2001). Deadly
words: State power and the entanglement of speech and violence in hate crime. Law and Critique, 12(3), 223i 252.
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justificationforlaw-d r i ven i nterventions within the criminal justice syste

emergeasmoralauthor i t i es that guard the social order againg¥®. that

The widespread violence, marginalisation and exclusion of queers have demanded that injury be a dominant site of political
resistance. Accordingly, injury has spawned powerful social movements for queer visibility and struggle. However, injury can work
against a more radical politics in that it is conditional upon the production of subjects defined by their injurability (Butler, 2010%%?),
and thus fails to transform the terms on which such injury is constituted. Identity-based discriminations are naturalised by laws that

wh i

consign queer subjects to the status of victims and vul bhasis abl

for extending its protection (Brown, 1995'%) reveals the regulatory effects of legal discourses on both gender and sexual
performativity (Robson, 2002%%%). As LGBTIQ people in South Africa become increasingly codified in law, queer freedom risks
becoming normatively reduced to a legal right that demands testimonies of injury as the bases for the advancement of rights. This
works against wider conceptions of queer justice, and what this might conceivably encompass.

Legal recognitions and protections have been critical to bringing LGBTIQ people out of the shadows of social recrimination and into
fuller participation in public life. This has also been a powerful instrument through which people have successfully challenged the
material effects of discrimination, marginalisation and violence. In investigating a number of legal discourses, the paper offers a
critical appraisal of these as tools of freedom and of its denial. It posits that, as queers increasingly place their demands and desires
for recognition and protection from violence before the law and the state, it is essential to consider how lego-juridical power
perpetuates the conditions in which raced, gendered, sexual and class hierarchies are constituted.

Football evangelism and the gospel of sport: Using association football to combat gender and sexual
discrimination in Uganda
Richard Peltz-Steele, University of Massachusetts, School of Law

This article posits that the public passion for football offers an easier in-road than top-down political reform to plant seeds of
incremental change for gender and sexual equality in Uganda. Moreover, this article posits that overlap between the roles of sport
and religion in society map an in-road to effect social change and the legal and social recognition of civil rights for women and LGBT
persons.

Just ahead of the opening match of the mendés World Cup of

as

e

<

inspirational video message and prayer. A devoted supporter himself of football, the Pope explained that the sport af f or

opportunity for dialog, understanding, and reciprocal huitman en
human person, and help build a more peacef ul andndflikethéedmmimace s oc
it enjoys in Latin America, the World Cup captivates t bvenngopul
in Brazil, the Pope spoke to the world.

Uganda is one of only two countries in Africa in whichnoton| y homosexual act s, but advocacy

homosexuality is a crime punishable by long prison terms, even life. The law is now before the Ugandan Supreme Court upon a
procedural challenge, having been struck down by the Ugandan Constitutional Court. And while Uganda is hardly a worst offender

of womenos r d dfiidlssare ifightindAtd eradicate female genital mutilation (FGM), which was outlawed in 20108 the
country still struggles with issues of child marriage, domestic violence, and discriminatory inheritance and widowhood.

While the extent of its influence is debatable, religion unquestionably plays a large part in perpetuating discrimination in Uganda,
where more than four in five persons identify as Christian. Christian pastors working in Uganda and abroad have advocated
unabashedly infavouro f t h e ¢ o-gay legisktidrs PresidemtiMuseveni himself has repeatedly invoked God as authority for
condemnation of homosexuality. Though the president has supported a progressive agenda on gender equality, traditional
communities perpetuate practices that subordinate women and counter equality with assertions of cultural rights. Christian
evangelism opposes physical abuse and overt subordination of women, but classical stereotypes of women in Christian theology
subtly reinforce traditional cultural norms.

131 Judge, M. (forthcoming). (Un)settling homophobia-related violence: knowledge, identity and politics. Routledge: Abingdon.
132 Butler, J. (2010). Frames of war: When is life grievable? London, England: Verso.

133 Brown, W. (1995). States of injury: Power and freedom in late modernity. Princeton, NJ: Princeton University Press.

134 Robson, R. (2002). Assimilation, Marriage and Lesbian Liberation. Temple LR (2002): 709i 733.
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Like people around the world, Ugandans turn to association football as a source of entertainment, patriotic identity, and inspiration
for discourse. I'n Uganda and in Africa, Afootball i s a.lkkel i gi
Africa among the continents, Ugandan football on the international stage seems ever at the brink of transformative rally, but,
frustratingly, al ways falling short. Ugandatdés failuredfto ghake
hour press conference with FUFA President Moses Magogo to char

Referencing previous work on incrementalism and sexual equality, this article recognizes that social change starts small: with the
demonstration of disparate norms; with the leadership of a female member of parliament; and with the personal revelation that a

gay sibling or child is not an evil foretold. Referencing previous work on the power of transnational sport to influence domestic policy,

this article contemplates the use of football development as a tool to effect social and economic change. Competitive football as an
organization professes norms of opportunity, anti-discrimination, and fairness. Football as sport propagates values of free
communi cati on, tol erance, human dliigkne & yv i ratnude sp eaalcree a ddyl laroef itnhe
Ugandan constitution, in the nationds human rights treaty nbblig
these virtues contravene customs that subordinate women and laws that criminalize same-sex intimacy and civil rights advocacy,

even though historically those norms have been products of both traditional cultural practice and some Christian evangelism.

Confronting discrimination through international politics and top-down political rule-making is a worthy endeavour, but carries the
cause of civil rights only so far. Evangelism captures theaart s
new gospel of sport.

Key Prior Research: Jeremiah A. Ho, Weather Permitting: Incrementalism, Animus, and the Art of Forecasting Marriage Equality
After U.S. v. Windsor, 62 CLEV. ST. L. REV. 1, 10-11 (2014); Richard J. Peltz-Steele & José A. Benavides, World Cup Dreaming:
Sporting Activism and the Incrementalist Advancement of Sexual Equality Through Association Football, 118 W. VA. L. REV. 100
(forthcoming 2015).

Outline and Research: I. Gender and Sexual Discrimination in Uganda; Il. Football and Religion in Uganda; Ill. Virtues in Football
and Religion; IV. Incrementalist Equality Advocacy Through Football, Like Religion.

The specific aim of this inquiry is to develop a model by which incrementalist equality advocacy may be accomplished through the
propagation of football in society for men and women, youth and adults, in a pattern modelled after the example of evangelical faith.
A fully cited treatment already has been drafted, comprising 1,280 words in main text and 3,566 words inclusive of footnotes.
Research is well under way into background on Uganda with emphasis on football, religion, gender discrimination, and LGBT
discrimination, both historic and contemporary. Much of the groundwork on football and society and incrementalist LGBT advocacy
has been done in prior research. The parallel between sport and evangelical religion, especially in Ugandan society, is the least
previously explored aspect of this endeavour.

It is hoped that these results with respect to gender and sexual equality in Uganda, where anti-gay law and rhetoric are notoriously
harsh, will be extrapolatable to other developing political systems, and perhaps also to the advancement of other human rights
norms.

The “160 girls’ case and state accountability for sexual violence in Kenya: Towards an effective
implementation approach

Ruth Nekura Lekakeny, University of Cape Town, Centre for Law and Society

The I imits of a stateds responsi bi-kexualwioldneerarehvellrdefimd in intgriatiosal lawi ol a't
and increasingly being applied in national settings.”®*The expansion of O&state responsibility:
due diligence to prevent, investigate and punish acts committed by private actors opens a front for evaluating and challenging the
effectiveness of implementation approaches working to address sexual violence.**

Rebecca J. Cook 6State Responsibility for Violations of Woesasds Human
International Law Commission, Draft Articles on Responsibility of States for Internationally Wrongful Acts, November 2001, Supplement No. 10
(A/56/10), chp.IV.E.1 art 2.

136 Velasquez-Rodriguez v Honduras Velasquez Rodriguez Case, Inter-Am.Ct.H.R. (Ser. C) No. 4 (1988).
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Looking beyond progressive | egal framewor ks, the proposed art

implemented in practice. Idisc uss Kenyads recent | and mark 6160 girls casef6, t«
investigation and prosecution of sexual violence cases. | intend to argue that while this case was a success in identifyingth e st at e 6
culpabilityfor systemic violence and failure to enforce the Sexual of f
on the police takes away from the reality that successful investigation and prosecution is dependent on integrating law enforcement

with other key stakeholders involved in the criminal justice system.

Context

Violence against women and girls is a form of gender-based discrimination and a human rights violation.**” Approximately one in
three of the worlddés women have expe § Sexual giadence agaisewomen land giflsc a |«
(SVAWG) is both a cause and a consequence of structural discrimination, control and patriarchal dominance.'* In Kenya, sexual

violence remains prevalent, often propagated by cultural practices and stereotypes which justify and normalize it.*4

According to the Kenya Demographic Health Surveys (KDHS), 2007-2008 almost half (45 per cent) of Kenyan women aged 151 49
haveever experienced physical or sexual Vi Thid recantlyereleasech2014 DHS anly 6 f o
reports on sexual violence perpetrated by an intimate partner. The report estimates that 14 percent of women have ever experienced

sexual violence committed by a spouse or partner.*? A recent global systematic review showed that 10.4 percent of Kenyan women

have experienced non-partner sexual violence.'*?

In response to this situation, Kenya adopted a progressive legal framework especially through the Sexual Offences Act (2006) and
the Constitution of Kenya 2010. The SOA prohibits various sexual offences, enshrines mandatory minimum sentences, emphasizes
on consent rather than use of force in determining sexual violation and removes legal requirement for corroboration.*** The SOA
further enshrines mechanisms for effective processing of sexual violence cases through the criminal justice system such as means
for collection of forensic evidence to strengthen a prosecution case. The Constitution of Kenya safeguards the right of access to
justice for all, dignity, freedom and security of the person and freedom from any form of violence from either public or private
sources.’ To complement this national legal framework, Kenya has ratified and domesticated regional and international human
rights instruments which protect the rights of sexual violence victims.

Despite this enabling legal framework, victims of SVAWG continue to encounter insurmountable challenges when seeking recourse
through the criminal justice system in Kenya. From the reporting stage, through investigation, prosecution and even trial victims of
SVAWG face secondary victimisation resulting in high attrition. These challenges are exacerbated by uncoordinated efforts among
the police, health service providers among other service providers involved.

The 160 Girls Case

In 2013, 160 girls, all victims of sexual violence brought a class action against the state for inaction and failure to protect the victims.
The C.K. (A Child) & 11 Others v. Commissioner of Police/Inspector-General of the National Police Service & 2 Others,3* now
commonly referred to as the 060160 girls cased is ground bgaeakir
framework on sexual violence, its implementation remains encumbered. The court found the state responsible for systemic violence
for failure to ensure proper and effective investigation and prosecution of sexual offences. The Kenyan state was held responsible

187TUN General Assembly, Declaration on the Elimination of Violence against Women, 20 December 1993, A/RES/48/104 art 3.
138 World Health Organization, Global and Regional Estimates of Violence against Women, 2012.

139Manjoo, Rashida. "Report of the Special Rapporteur on violence against women, its causes and consequences." Human Rights Council United
Nations, Distr.: General, Twenty Sixth session, 28 May 2014.

140 see for example recent incidents of men public stripping and public rape of women because men considerthewo menés dressing as i
Jessica Hatcher O6Nairobi's ' miniskiTheGuartlanl8h Nexembes 2&xdal Seicola¢ soe Mem
real ; we candt | u Daily Nhtior 285Novansher@4. pl eas e d

141 Kenya National Bureau of Statistics (KNBS) and ICF Macro. 2010. Kenya Demographic and Health Survey 2008-09. Calverton, Maryland: KNBS
and ICF Macro.

142 Kenya National Bureau of Statistics (KNBS) and ICF Macro. 2015. Kenya Demographic and Health Survey 2014 Calverton, Maryland: KNBS and
ICF Macro.

143 Abrahams, Naeemah, et al. "Worldwide prevalence of non-partner sexual violence: a systematic review." The Lancet 383.9929 (2014): 1648-
1654.

144 Kenya Sexual Offences Act, 2006 ss 31-34.
45Constitution of Kenya, 2010 arts 26, 27, 29, 48.

146 C K. (A Child) Through Ripples International As Her Guardian And Next Friend) & 11 Others V Commissioner Of Police/Inspector General Of The
National Police Service & 3 Others [2013] eK.
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for the physical, emotional and psychological harms caused to the petitioners by reason of their failure to conduct prompt, effective,
proper and professional investigations into the petitionersd c

This case demonstrates the role of the Kenyan courts and other stakeholders in the implementation of state obligation to address
sexual violence against women and girls.**’ It also paves the way for critical discussions on the content and extent of state
obligations to address sexual violence and the need to develop effective, implementation approaches to fulfil these state obligations.

The proposed paper will demonstrate and argue for the need for Kenya to invest in a sustainable integration approach where all
relevant sectors including health, psychosocial, police and justice sector responses collaborate and harmonise sexual interventions
in order to address the o6climate of i mpunitydé and fulfil these

Exploring the efficacy of criminal sanctions in combating harmful practices in Malawi: An analysis of
The State vs Eric Aniva

Sarai Chisala-Tempelhoff, Malawi Human Rights Commission

The Gender Equality Act, 2013 (the GEA) purports to criminalise harmful practices in an effort to promote gender equality. Harmful
practices are defined as any social, cultural or religious practice which, on account of sex, gender or marital status, does (or is likely

to) undermine the dignity, health or liberty of any person; or, result in physical, sexual, emotional or psychological harm to any
person. Section 5(1) of the GEA goes on to pr ohi bammit, éngagenrd, u l p
subject another person to, or encourage the commission mthe any
ongoing prosecution of Eric Aniva. Aniva worked as a Fisiifhyenao i n the Nsanj e dntaded havingt of
unprotected sexual intercourse to cleanse a woman and protect her/her family/her home from bad spirits. The BBC happened upon

Aniva and broadcast a provocative piece which implicated Aniva (a man who admitted to being HIV seropositive) in sexual relations

with over 104 girls. Almost immediately a manhunt started, the entire country (the world?) was calling for this hyena to be brought

to book. And the president of Malawi, Arthur Peter Mutharika, issued a call for his arrest. Aniva was arrested and duly charged with
contravention of section 5 of the GEA i it having been established that there were no children involved. This paper reflects upon

the obvious and not-so-obvious challenges that arise generally when using the law to combat harmful practices and those that arose

during the Aniva hearing in particular. Harmful cultural practices such as the sexual cleansing services provided by men like Aniva.

The paper also takes a critical look at the relevant provisions of the GEA and the implications of casting so wide a net that it ought

to capture an entire community and not just a single man. Finally, the paper tackles the regional push to bring harmful cultural
practices to an end; the local resistance to change deep seated beliefs and relinquis h 't hese har mf ul el ement s
gender injustices that continue to occur where the two forces collide: bringing to mind the proverb that when elephants fight, it is

Gender, Law and Society

the grass that suffers.

The practice

Initially, and as misrepresented in the BBC coverage, it was presumed that Aniva was a traditional practitioner involved in the sexual
initiation of young girls. Once arrested by the police it became evident that this was not the case. Aniva is what is known as a Fisi
a Hyena, called upon to have sex with women as part of a funeral/burial cleansing ritual. One that is practiced when a woman has
been widowed or when her son has died, in which case it takes place within three days of burial of the deceased. The practice is
known as kulowa kufa/kupita kufal oosely transl ated as fAentering deatho. I'n th

Panel 3C

participate in the ritual i family members are required to abstain from sexual intercourse during this mourning period. The ritual
itself involves sexual intercourse over a three day period i three times on the first day, a break on the second, another three rounds
on the third and last day. A sexual cleanser, Fisi, is hired if there was no family member willing to do the ritual. The charges for the
cleensihg vary based upon the ability of the bereaved family mo ha
sex while kupita kufa is in progress. The chief is communicated to about these developments. After kupita kufa, relatives are free
to share utensils with the widow/chief mourner and to resume sex in their respective homes. The process has to be repeated if it
has not met t h% Oseéutthercharaderistid ofthisgunedal rite is that it must be practiced without the use of condoms.

17 Dr. Winifred Kamau, Kieya Kamau, Case Comment i Victory for 160 Girls in Defilement Constitutional Challenge eKLR accessed at
http://kenyalaw.org/kl/index.php?id=4504 on 12th August 2015.

YMal awi Human Rights Commi s s iaadtheif I&adt 6n)the Erfoynhent of Haman FAghta, @drticutadyshe Rights of
Women and Children in Malawi o p 64.
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The law

International and Constitutional obligations towards women and girls in Malawi require the State to take all appropriate and effective
measures to eradicate harmful practices. In Malawi, this obligation to do something about such harmful practices culminated in the
relevant provisions of the GEA. In this paper it is suggested that the law as crafted, whilst a commendable effort to meet these
international obligations, may have yet missed the mark. Perhaps the solution is as simple as comprehensive regulations to guide
the police and the courts in the application of the law, or perhaps the solution lies beyond the law in the effort to break the rigid and
enduring gendered view of the body of a woman as being sullied or cursed by the death of her spouse or her son. The provision if
read correctly indicts the fisi, the hagglers, the Chief, the mourners, the family members and even the woman herself i for each of
these persons either committed, engaged in, subjected another person to, or encouraged the commission of kulowa kufa.

The hearing

This hearing is the first time that the provisions of the GEA have been tested. The matter was put before a local magistrate, a

member of the very same community that produces and reproduces the indicted cultural practice. The magistrate recused himself.

He would go on to visit the accused in the local prison and was quick to inform officers from the Malawi Human Rights Commission

(the Commission), myself included,andt hat Ani va had never even met his | egal repr e
The Commission has been entrusted with the enforcement of the GEA and in the scope of this additional mandate there is the role

of advising any party on gender issues when there is a dispute, and more generally to protect and promote human rights. This

mandate is simply an extension of the Constitutional mandate that the Commission has to protect human rights in the broadest

sense possible. Armed with this protective mantle we charged the tiny courthouse in Nsanje and demanded to be joined as friends

of the Court (amicus curiae). The presiding Chief Resident Magistrate who had to travel down to the blistering heat of Nsanje for

this case decided to hear our application in open court. All parties regarded us with suspicion and our application was duly rejected.

We stayed on and watched with ever-deepening horror as the hearing went on. Aniva was largely silent and unflappable. The

travesty was when the first witness was called. The Court declined to hear her evidence in Camera since the matter did not fall
within the defined fAsexual of fencesd that put in moti onureofich p
the practices she was testifying about. Bear in mind that in Malawi sex and talk of sex is still highly taboo i especially from women.

So the legal system and the pursuit of justice forced this elderly lady to describe the sexual assault she experienced. Open court in

Nsanje truly means open court. With a bird family nestled just under the witness stand and a large collection of the community in

and around the open structure. The crowd laughed and heckled and were barely controlled by the clerk i who himself tried to

swallow back a few chuckles at the expense of the witness.

The whole experience left me shaken and questioning how the intent of the law to protect and promote gender equality could
become a reality and not further entrench the gender based violence of various aspects of our culture, our community and even our
courts.

Gender, Law and Society
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Securing accountability for violations of the right to life: Ubuntu and alternate accountability
mechanisms in Africa
Meetali Jain & Yvonne Oyieke, University of Pretoria & University of Nairobi, School of Law

This paper emerges from ongoing research at the University of Pretoria on accountability for right to life violations in Africa, and
more specifically on ubuntu and the use of commissions of inquiry, truth commissions, and customary mechanisms in this context.
(For ease of reference, we refer simply to fAalternate auwth
commissions, and customary mechanisms.) Right to life violations are among the most extreme acts of inhumanity that communities
have to face. How does such a robust value system like ubuntu, which is grounded in the concept of humanity, respond to such a
challenge to its very foundations - in a humane way? Do alternate accountability mechanisms embody the principles of ubuntu
whilst also providing for accountability for the crimes committed?

This paper investigates whether a role can be identified for ubuntu principles to play in securing accountability for violations of the
right to life. Our research focuses specifically on alternate accountability mechanisms to illustrate the potential of the
operationalization of the core principles of ubuntu, mutuality and interconnectedness, in the realization of accountability for violations
of the right to life. Do these mechanisms have a special resonance with African values, in particular with the characteristics of
ubuntu, in that they are less confrontational than for example criminal trials? Whereas legal processes can be unduly focused on
retributive justice and criminal sanctions, these mechanisms often place a stronger emphasis on restorative justice and
reconciliation, especially where past victims have to live with their previous oppressors (or beneficiaries of the system of oppression).
These mechanisms prioritize beneficence to victims and survivors. Especially where killings can possibly be attributed to the state,
criminal accountability often proves not to be a viable option. On the other hand, we ask, are these mechanisms a viable option at
all? Do they have significant impact? They are often seen as not strong enough, open to manipulations, or even as a roundabout
way of ensuring i mpunity, vmepbnely relating a fAtragic narrat

What this paper therefore aims to do is to investigate instances where alternate accountability mechanisms have been effective in
holding accountable perpetrators of violations of the right to life, and draw lessons from these case studies that may be replicated
going forward. These lessons will emerge from our evaluation of the track records of 51 commissions of inquiry and truth
commissions into right to life violations appointed by African states during the last 20 years, along with our fieldwork research
findings from a select group of these commissions. We will also evaluate the operation of customary mechanisms in Zimbabwe
and Burundi, on the basis of fieldwork research findings conducted by colleagues. We ask whether more reliance should be placed
on these alternative accountability mechanisms to achieve a greater measure of accountability in Africa for violations of the right to
life. The focus shall be on the extent to which these bodies relied on principles akin to those constitutive of ubuntu, and if these
principles had a causal effect on the outcomes of these mechanisms.

International Human Rights Law Discourse and the Right to Life

Dominant international human rights discourse holds that the right to life (seen here primarily as the continuation of biological life)
is the supreme or at least a foundational right. The right to life has two components: it demands (1) no arbitrary killings (the
prevention component), and (2) ensuring accountability when such a killing occurs (the accountability component). This applies
during times of peace as well as during armed conflict.

As far as the prevention component is concerned, it is well established that the right to life is not absolute; it may be limited in
specific circumstances. The taking of life is considered unlawful if it is arbitrary. A complex set of standards determine what is

ount

arbitrary, but in general it can be said that only in poetept:i

another life. The rules in this regard are considerably more permissive during armed conflict as compared to situations of peace.

A failure to ensure accountability is in itself a violation of the right to life. Accountability may have retributive, restorative, or
reconciliatory aims, or a combination thereof. Criminal trials and commissions of inquiry are some of the typical, but more formal
mechanisms of accountability, on their own or in combination with each other. Accountability can also be achieved through other
mechanisms, such as truth commissions and customary mechanisms. Alternate accountability mechanisms, especially if used on
their own, are often seen at best as a softer, less confrontational form of accountability, aimed rather at restoration than retaliation,
and at worst as smoke-screens aimed at avoiding real accountability.
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Ubuntu and the Right to Life

In many African societies, philosophies, such as the one called ubuntu in the Nguni languages, played a role in the development of
their constitutive values, and continues to play such a role today, even if interwoven with external influences. We assume for now
that the concept of ubuntu provides a useful perspective on similar African philosophies, and while there is a common core, we
recognize that they are not interchangeable. A working understanding of the core values of ubuntu is that it values consensus-
building; respects people by virtue of their capacity for communal relationships, ones of identity and solidarity; and is concerned
with the collective respect for the dignity of personhood within social relationships and practices. Ubuntu, properly understood, has
also been described as a liberatory concept centred on cultural emancipation and dependent on cultural manifestations of mutuality
and accountability towards fellow human beings. We understand ubuntu to have had an historical impact in African societies, and
to continue to be a living reality. This paper will not attempt to offer any new definitions on ubuntu, but draws from a wide range of
existing literature.

We are interested to better understand how notions such as ubuntu may influence the approach taken in Africa as far as the right
to life is concerned. Given the importance of the issues at stake i literally life and death i it appears to be potentially a particularly
fruitful testing ground for the core value systems involved; both for ubuntu and international human rights.

A study of the modern-day protection of the right to life in Africa as seen in the context of ubuntu may, for example, help to make
clear the extent to which ubuntu reinforces and supports the international law standards on the protection of the right to life, but also
to establish whether it may in some respects have an approach that differs from the international standards. It is after all often
remarked that the international standards have strong though not exclusive roots in Western culture. Identifying such differences
may in turn point to the need for either value system to change, or at least enable a better understanding of the differences by all
concerned. The research can potentially also lead to a better understanding of the concept of ubuntu itself. It is possible that it may

transpire that modern practices as far as right to life issues in Africa are concerned do not comply withubuntué s aspi r at i

question will arise how to achieve better synergy between old and new African practices in respect of accountability for violations
of the right to life.

Alternative Mechanisms of Accountability for Right to Life Violations in Africa
To illustrate the above, we will interrogate alternate mechanisms of accountability for right to life violations in Africa.

Commissions of inquiry, as accountability mechanisms gaining popularity across Africa and the world, are quasi-judicial bodies,
with an investigative function. In a right to life context they are often instituted in the wake of an unlawful killing on a small or large
scale and the aims are to understand the root causes or surrounding circumstances under which the violation of the right to life
occurred. They are often believed to be less retributive than the more formal criminal justice system and although may be arguably
constituted to serve political ends, they also have the potential to serve as robust accountability mechanisms, within an already
existing framework, should they be developed and their capacity strengthened.

Truth Commissions are official bodies, often created by a national government transitioning from a repressive regime, to investigate,
document, and report upon human rights abuses within a country, including but not limited to unlawful killings, over a specified
period of time.

Customary mechanisms are local conflict mechanisms that are continuous and embedded in communities, where the conflict is
happening, as a more relevant response than an isolated, time-specific nationally implemented institution divorced from the conflict
dynamic found at the level of the local community.

Research Questions

In particular, is the assumption made at the outset of this document that commissions of inquiry, truth commissions and customary
mechanisms resonate with what we know about the values of ubuntu justified, in other words, is there norm resonance between
African societies and these mechanisms? To answer this, we will examine the extent to which principles of ubuntu in practice
infused the proceedings of these mechanisms (allowing victims to testify, making public the proceedings and the final report) and/or
informed the recommendations issued by these mechanisms (emphasizing reconciliation, amnesty, financial or symbolic
reparations, and institutional reforms). In this way, we will approach the role/influence/impact of ubuntu on these mechanisms from
two sides: both in respect of their substantive resonance with ubuntu and the extent to which ubuntu were consciously incorporated
into these accountability mechanisms.

Preliminary evidence is mixed about whether alternate accountability mechanisms contribute to improve democracy and human
rights. What is interesting, however, is that alternative accountability mechanisms are more widespread than expected and

ons
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complement rather than serve as a substitute for more traditional accountability mechanisms such as courts of law. Through the
provision of complementary accountability mechanisms, as well as by closing the gap that exists between local community-based
accountability mechanisms and state-imposed accountability mechanisms, we suspect that accountability and justice can be more
effectively obtained, recognizing the multiple ways in which trauma and violations are experienced and striking the delicate balance
between accountability and forgiveness. Our initial assumption is that where there has been a focus on upholding African values
through both the process of the mechanisms, as well as the outcomes of the mechanisms that is where these mechanisms have
been and will continue to be most effective. More pertinently, how can these alternative accountability mechanisms be brought
closer to ideals of justice and accountability - and is there something that international practice can learn from Africa?.

Using interdicts to silence dissension and undermine customary law: The case of Ga-Chokoe

Joanna Pickering & Phiwe Ndinisa, University of Cape Town, Land and Accountability Research Centre

The Constitut i it juGgmant striclsdovn@ $edof interdicts obtained by a senior traditional leader prohibiting
meetings of certain community members in the Bakgatla ba Kgafela traditional community of Mothlabe village in North West
province.

The Pilane judgment held that the use of interdicts by traditional leaders to ban meetings or gatherings of dissidents violates the

| at tcanstitbt®nal rights to freedom of expression, association and assembly. The Court delivered a clear message that the use

of courts to silence dissenting voices was inappropriate and disquieting, especially in a constitutional democracy where robust
engagement should be favoured over litigation wherever possible. Moreover, existing customary dispute resolution mechanisms

were ignored. The Court noted with disapproval the traditional |l eader 0
tactics, adding that this could be seen as an attempt to silence criticism, which should not be tolerated in law.

The judgment was received as a major legal victory not only for the Bakgatla ba Kgafela traditional community but also for traditional
community members across South Africa, vindicating their constitutional freedoms in the face of the increasing abuse of chiefly
power. The judgment confirmed that traditional leaders could not, in an attempt to quell criticism, suppress the rights of traditional
community membersdé to freedom of association and expression.

However, three years on, the judgment has been all but ignored by traditional leaders and local courts. Interdicts and other court
orders continue to be sought and obtained by traditional leaders to silence and restrain their critics, rather than engage in meaningful

The “Other” Law

dialogue. Numerous examples can be provided as evidence of continued intimidation using legal tactics. These problems are

particularly heightened in traditional communities affected by mining, as traditional leaders, who stand to benefit from deals entered
into with mining companies ostensibly on behalf of their community, have much at stake when community members begin to ask
questions or demand accountability with respect to those deals.

This should also be understood within South Africads | egalslat
leaders being progressively strengthened, while ordinary traditional community members are increasingly left powerless to hold
chiefly power to account. If passed, proposed legislation such as the Traditional Courts Bill and the Traditional and Khoi-San
Leadership Bill would further centralize the power of senior traditional leaders and intensify the power imbalance between traditional

Panel 4A

leaders and ordinary community members.

Itis in this context that we examine a specific case in the village of Ga-Chokoe, within the Mapela traditional community in Limpopo.
The Mapela traditional communi tcgstpiathunhnune topetated by Anglo Americdn @latisuml la r g e s
this case, an interdict was obtained in the context of a long-running, bona fide dispute over the traditional leadership of the village.

According to the custom of the village, the successor to the headperson had traditionally been appointed from the children of the
first spouse of the previous headperson. However, upon the death of the headperson of the Ga-Chokoe village, it was decided that
none of the children of his first wife were mature enough to be appointed. So began a long series of disputes regarding a line of
acting headpersons.

The finer details of how the succession dispute played out in court do not bear relevance to the present discussion, save to say that
the Applicant and Respondent share a grandfather who served as headperson of Ga-Chokoe. The Applicant, claiming to be the
acting headperson approached the court on an urgent basis for an interdict against the Respondent, who in turn claimed to have

149 pilane and Another v Pilane and Another 2013 (4) BCLR 431 (CC).
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replaced the Applicant in the acting headperson position for, among other things, failing to consult the royal family and community
members on mining-related issues.

The interim interdict was granted by the | ocal Magistrgueads Co
fflany other agent associated with themo f r omeffed dndhe usgal npeetingsand g at
engagements conducted within the village.

When royal family elders decided to hold a meeting with the community to discuss the headpersonship dispute, the police arrested
the Respondent on contempt of court charges, merely on the accusation that the Respondent had attended the meeting.

We argue that the interdict should never have been granted. First, the granting of an interdict in these circumstances is in conflict

with Constitutional Court jurisprudence, including Pilane, which confirms that the nature of customary law is participatory rather than
exclusionary. Further, Pilane makes it clear that where there are bona fide disputes, robust engagement and meaningful dialogue
should be favoured over legal tactics, as this serves to strengthen democratic practices, achieves greater accountability and
openness, and respects rural citizensdé6 fundament al rights of
political choices. Legal tactics such as interdicts, on the other hand, serve only to criminalise dissent.

Second, the existing dispute resolution mechanisms provided for in terms of the customary law of Ga-Chokoe, were ignored in
favour of a restrictive legal remedy. In terms of the custom of the village, disputes are traditionally discussed and resolved via local
forums, rather than through the courts. As set out above, the elders of the community attempted to resolve the issue through
community meetings, but this process was hampered by the interdict.

Ut i mately, the interdict was overturned by t he/ [lfhe qierdidtis éinellg 6 s C
granted it will have the effect of preventing the respondents from attending Kgoro ya Moshate'*® at Ga-Chokwe where important
customary issues are discussedo .

Given the above context, we conclude that the circumstances in which the interdict was originally obtained, and the consequences
it had for the respondents and their community, illustrate the dangers of ignoring the Pilane judgment. We conclude that this case,
one of an increasing number of similar cases across the country, foreshadows what is to come if chiefly powers are left unchecked.

‘The Locust Effect:’ The consequences of structural and interpersonal violence for human security in
rural KwaZulu-Natal
Sindiso Mnisi Weeks, University of Massachusetts, School for Global Inclusion and Social Development

The “Other” Law

I'n 1969, Johan Galtung gave us the terms fAstructuralhs¢ancendiil
violence is built into the structure and shows up as wuneughual P
violence lack a plethora of necessary resources, basic human needs that we have come to know more generallyas ficapabi | i
thanks to the work of Amartya Sen. The fact that these victims lack these capabilities is worsened by the fact that they also lack
ithe power to decide over the distribution of r eastpinuthednstanceob ec au
personal violence, the cause and effect of the violence and harm is more directly perceivable because the perpetrator is clearly
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determinable.

In 2015, Gary Haugen and Victor Boutros have described the consequences of the multiple forms of violence suffered by those
l'iving in poverty as o6the | ocust effectd. | n short, vumeabiitack o
to the loss or destabilisation of any material security they strive for or achieve undermine their welfare and wellbeing. In fact, this
insecurity threatens and undermines any gains made by those working for economic development and the protection of essential

human rights for poor and marginalised populations.

My study of Msinga, KwaZulu-Nat al , demonstrates the real l'ife experience of
the ways in which the prevalent structural and interpersonal violence collude to undermine human security (in other words, both
physical and material security) and the basic needs of ordinary poor people. In the context of the traditional justice system and the
attempts of low-level local authorities to assist residents in obtaining security, we see the violence perpetrated by the structure.
Traditional authorities are both victims of in/direct violence and inflictors of indirect violence through their participation in the
problematic structures, even as they seek to maintain order in the context of a troubled reality.

150 Kgoro ya Moshate is a Sepedi term and translates roughly to, the royal compound, where village community meetings take place.
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Therefore, the present study deviat es from Haugen and Boutrosd6 comparatively sin
vulnerable victims, which characterisation they themselves recognise is quite reductionist. Instead, it shows how such roles cannot

be clearly assigned because of the nature of the history and powerful forces within the system. Put differently, whether you are

looking at institutional actors or more or less ordinary individuals who leverage whatever power they have to take advantage of,

exploit and oppress the poor and weak, in a context like Msinga, you must acknowledge that those same perpetrators are
themselves victims of a sort. This does not make their conduct justifiable but it is important for us to acknowledge and understand

the causal networks that contribute to, and perpetuate, the vulnerability of all parties i especially the most vulnerable.

The argument presented in this article is that the conflicts that come to the traditional forums in Msinga are the product of severe
material, social and physical insecurity as well as a weak (and sometimes corrupt) presence of community social services. The
consequence is that of wider systemic failure such as these traditional forums cannot single-handedly address.

Yet, the traditional forums too are part of the problem in that, when cases come before them, the methods of dispute management
they use do not lead to long-term resolution. In fact, they often compound the conflict, if only by attempting to suppress it, as when
the resolution headmen come to is telling people to forgive each other without creating space for them to be fully heard and their
conflict histories and narratives thoroughly worked through.

The paper therefore provides a detailed examination of the institutional arrangements (that is, systems) i their agents and forums
i that ordinary rural people turn to and depend on for assistance or relief in the final instance of continued social conflict or crisis.
This leads to a focus on the gaps in institutional arrangements and social policy implementation that exist in Msinga. It also spotlights
how these gaps undermine the potential for any kind of justice

If violence, then, can be both direct (interpersonal) and indirect (structural) i often simultaneouslyit hr ough t hi s paper
we come to understand that justice can be likewise. Terms like traditional justice (which is the subject area that the Traditional

Courts Bill of 2008/2012 is intended to regulate), criminal justice (presumed to be the domain, almost exclusively, of the police and
particular state courts), social justice (thought to be concerned with human rights as effected both inside and outside of the courts)

are widely used and accepted. All are based on the noun, justice, but refer to different forms.

The justice that is meant and intended by the | egisl atmofthe when
Traditional Courts Bill, as drafted, is a very narrow conception thereof. It refers to access to courts that function efficiently and fairly

in terms of process, as a result of which, it is assumed, the parties that come before them will obtain fair judgments that provide

relief for the issues the wronged party has presented. Enforcement of those judgments is not even considered essential as the
Traditional Courts Bill is virtually silent on this crucial point.

The findings in this article do not disagree with the need for the forums to which people take their concerns to function properly.
That is why addressing the functional aspects of the traditional forums is an important point of intervention in order to ensure the
rural people that turn to them get just outcomes. However, the empirical evidence presented decidedly refutes the idea that
functional traditional forums are the primary means by which people will obtain just outcomes. In fact, | argue that the evidence
shows that functional forums are inadequate to the task.

A wider system, in which all i nst iltbeing cobabmsate efedtively, és rdsentialoMopeeverp | e 6 s
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social justice i t hr ough which peopleds basic and fundament al hummdsn nee
indispensable for it is empirically proven that there are some basic human needs that, if not satisfied, will be pursued by whatever

means available, including conflict-inducing ones. To address the conflict, in such instances, requires more than conflict resolution

skills; it requires addressing the root need.
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Mob justice in Nigeria’s megacity: Social perception and policy implications

Tosin Osasona, Centre for Public Policy Alternatives, Nigeria

The burning of three men accused of robbery in Ikotun a suburb of Lagos?*®?, the bludgeoning to death of two suspected robbers in
Badgary,*®? the lynching of a suspected kidnapper in Ipaja'®®, the torture of women accused of theft in Ejigho'** and the various
video recordings of horror scenes on YouTube®®® of residents of Lagos summarily executing persons accused of crimes are collages
on the canvass of mob justice in Lagos. The frequency of this practice highlights the seeming impotence of legal and security
institutions to effectively stop the practice.

The 1999 Constitution of Nigeria in Section 33(1) provides that i Every person has a right to
intentionally of his life, save in execution of the sentence of a court in respect of a criminal offence of which he has been found guilty
in Nigeriad0 a n d nSeottheisame constitution guarantees the right to fair hearing. Also, there exists a framework of other legal
and formal institutions in the state that punitively prohibits resort to violence in an attempt to remedy a grievance without recourse
to the agencies saddled with the duty.

However, the effectiveness of legal guarantees is not just a matter of detailed institutional design, it is also a question of
interconnected cluster of values that underpins formal institutions and the success of a law or legal policy rest seriously on extra-
legal circumstances, least of which is public perception®®®. This study therefore seeks to understand the perception of the residents
of Lagos about mob justice in order to inform the best policy intervention to stop these egregious human rights violations.

Justification

Cairo, Kinshasa and Lagos are the only megacities in Africain 2014 and Lagos, Ni geriads only megac

among these three- it is one of the three fastest growing megacities in the world*,

Lagos is central to governance in Nigeria, al t lccougthforiover6@¥ool er s

industrial and commercial activities and contributes 12% of GDP as well as generating over 75% of nonoil revenues. If taken as a
different country, the GDP of Lagos State which is estimated at $91billion is higher than the GDP of 42 other countries in Africa°.

Lagos has the highest crime incidence in Nigeria and its judiciary handles the highest number of cases'®®. Any endeavour to
evidentially understand the challenges its criminal justice policy system faces would go a long way in addressing the culture of
impunity and bring to fore areas calling for intervention in criminal justice administration.

Research Problem

Supporters of mob justice have advanced the argument that law emanates from the people and therefore they must act as the true
custodian of the law in enforcing its dictates. In doing this, enforcing the collective will of the majority becomes more expedient than
niceties of legal minutia. Perpetuators of mob justice therefore seem to conceive their action as a right and a form of self-
preservation flowing naturally from the ideas of popular sovereignty*'. Another justifications adduced by the supporters of mob
justice is the disconnect between criminal justice policy and societal expectation. As appositely pointed out by Harris, there is a

popul ar perception that #Acriminals have more right t ha mproteca w

criminals, at the expense of the crime victims?62,

151 Nigeria News Day, July 12, 2013 (http://nigerianewsday.com/national/3458-3-okada-robbers-burnt-to-death-in-lagos-jungle)
152 hitp://www.punchng.com/news/police-hoodlums-accused-of-killing-student-friend/
153nttp://naijagists.com/jungle-justice-at-iyana-ipaja-lagos-another-kidnapper-stoned-to-death-by-hoodlums/

154 hitp://www.premiumtimesng.com/news/153800-ejigbo-women-torture-fcid-takes-lagos-police. html

155 hitps://www.youtube.com/watch?v=ecAmkSIDzbU

156 Martin Krygier, Compared to What? Thoughts on law and Justice, Quadrant magazine, December 1993.

157 United Nations (2014) World Urbanization Prospects: The 2014 Revision, Highlights.

158 | pid.

159 punch Newspapers, January 21, 2015, Ambode: We can double Lagos GDP.

160 http://www.nigeriapolicewatch.com/wp-content/uploads/2011/07/20091.pdf

161 Kelly D (2008), Vigilantism Revisited: An Economic Analysis OF the Law Of Extra Judicial Self-help.
Availablefrom:http://www.wcl.american.edu/journal/lawrev/47/pdf/line.pdf

®2HarrisB. (2001). As for Violent Crime thatos Our Daily Bread:ont¥iQpntreant e

for the study of Violence and Reconciliation.

ab

\%



#AfricalSA  E1E2 @ClsUct Pg. 71

IoONS

Urban Land Occupati

Panel 4B

If one puts in perspective the length of time it takes to complete a criminal trial in Nigeria the theory about the disconnect between
social expectation and public delivery of justice becomes apparent. It is believed that presently, it will take an average of 15 years
to successfully prosecute a criminal case from High Court to the Supreme Court®3, One survey by the Nigerian Prison Service using
some select states as samples showed that in a period of 6 months, some states recorded less than 3 criminal convictions?64,

Argument Preview

While mob justice is not unique to Nigeria, the failures of the machinery of justice to either prevent its occurrence or punish those
who engage in it, have projected the anomaly into public space as acceptable and strengthened the perverse culture of impunity
that bedevils the Nigerian polity. This paper seeks to explore what the perception of the residents of the megacity on what factors
are actually responsible for the practice.

Panel 4B: Urban Land Occupations

Property and dignity: Understanding the occupation of vacant dwellings in Detroit and
Johannesburg
Bernadette Atuahene, IIT, Chicago-Kent College of Law

Dignity is an enduring concept that has been closely examined by scholars from different disciplines (Sensen 2011). Although there
are several existing definitions, at its core dignity is the notion that people have equal worth, which gives them the right to live as
autonomous beings not under the authority of another (Atuahene 2014). The progressive property movement has most effectively
inserted the idea of dignity into conversations about property (Alexander et al. 2009; Rosser 2013). A body of work has since
developed that comprehensively explores the nexus between property and dignity, and it is centered upon the takings doctrine.

When the state confiscates property for a public purpose and pays just compensation, this is a constitutional taking. In contrast,
there is a dignity taking when a state directly or indirectly destroys or confiscates property rights from owners or occupiers who it
deems to be sub persons without paying just compensation or without a legitimate public purpose (Atuahene 2014). In these
instances, the taking is part of a larger strategy of dehumanization or infantilization, so state has tried to deprive individuals and
communities of more than just their property, but also their dignity. When this type of taking has occurred, the remedy requires
more than just mere reparationsd restoration of property or appropriate compensation for any property that cannot be restored.
What is required is a more robust remedy called dignity restorationd which compensates people for things taken through processes
that recognize their agency and affirm their humanity (Atuahene 2014).

In an upcoming issue of Law & Social Inquiry, several respected socio-legal scholars have empirically examined the concepts of
dignity takings and dignity restoration in wide range of cases including the forced removal of blacks during colonialism and apartheid
in South Africa (Atuahene 2014), the separation of Hopi people from their sacred lands (Richland 2015), the requirement that all
married women give their property to their husbands under the laws of coverture (Hartog 2015), the dispossession of Arabs in Israel
(Kedar 2015), the looting, burning and destruction of African-American property during and after the Tulsa race riots (Brophy 2015),
the systematic displacement of Iraqi Kurds from their ancestral lands (Albert 2015), property taken from the Loyalist after the
American revolution (Hulsebosch 2015), the forced evictions in China intended to create space for its rapidly expanding cities (Pils
2015), racially restrictive covenants in the US (Rose 2015), the taking of Jewish property in France and the Netherlands during
World War Il (Veraart 2015), and the forfeiture of all lands as punishment for a felony or treason under the Common Law of England
and the laws of the Massachusetts Bay colony (Acevedo 2015).

While existing theoretical work has thoroughly explored the connection between the taking of property and the deprivation of dignity,
scholars have not yet explored how the taking of property can actually bolster rather than deplete dignity. The proposed research
uses the case of squatters in Detroit and Johannesburg to examine the following research question: Under what circumstances is
the illegal appropriation of space or confiscation of property dignity enhancing? Dignity transfer is the tentative name given to the
phenomenon where poor and vulnerable populations negotiate property rights to preserve their dignity; and the proposed study
seeks to define and deepen this new socio-legal concept.

Squatting is when a person occupies a property without the permission of the record owner, and best available estimates suggest
that there are over 3.79 billion squatters worldwide (United Nations Statistics Division 2009). More importantly, squatting is an ideal

163 Davidson I. (2013). New Legal Year Heralds Hope for Change. Thisday Newspaper, September 12, 2012
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starting point to explore this research question because it is an illegal appropriation of space that often provides poor and vulnerable
populations with much needed shelter and thus has the potential to bolster dignity. Additionally, Detroit and Johannesburg provide
an ideal context to examine the research question because squatting is occurring at significant rates. In Detroit, best estimates
suggest that there are between 6200 and 7400 people illegally occupying publicly-owned homes and buildings in Detroit (Motor City
Mapping 2015) in addition to a sizable but unknown number occupying privately-owned properties. In Johannesburg, the numbers
are difficult to estimate, but there are a significant number of squatters. Each individual and family who is squatting in order to
survive may be performing a so-called dignity transfer, so Detroit and Johannesburg have thousands of potential data points the Pl
can use to understand and define this phenomenon.

The research question is worthy of sustained empirical investigation for several reasons. First, while it is important to understand
how poor and vulnerable populations are victims of dignity takings, it is also important to understand how they are sometimes
perpetrators of theft who have intentionally adopted risky survival strategies. All too often poverty is associated with powerlessness
and victimhood while stories of agency and autonomy go untold. But, even people with minimal resources and highly constrained
choices will resist powerful institutions and actors to survive, and it is important to understand the rationales and logic they employ.
Second, it is important to introduce human dignity into conversations about property because law and economics has come to
dominate the field and notions of efficiency often overshadow other important goals like dignity, equality, virtue and justice. Third,
economic inequality in South Africa and America is staggering. South Africa has one of the highest Gini coefficients in the world;
and in America, the top 0.1% of families now owns roughly the same share of wealth as the bottom 90% (Saez and Zucman 2014)8

making daily survival increasingly difficult for the lower classes. With limited economic mobility and few opportunities, poor people
may increasingly turn to the illegal occupation of empty or underused spaces in order to survive.

In order to understand the circumstances under which the illegal appropriation of space or confiscation of property may bestow
individuals and communities with dignity, the Principle Investigator (Pl) has developed, tested and finalized an effective research
design through seven months of preliminary fieldwork. The proposed study will use semi-structured interviews, focus group

interviews and photo elicitation interviews to systema)peopleal |y

who are currently or were previously squatting; 2) homeless people who have chosen not to squat; and 3) homeowners or renters
who live nearby someone who is squatting.

The scholarly impact of the research will come in the form of a book, several articles, a symposium, as well as conference and
faculty presentations. To ensure that the proposed research has practical impact, the PI will report the research findings through
several mediums including a policy report, TV and radio appearances, public presentations, several op-eds and a short documentary
film.

Property rights in a time of transition: An examination of how inner city residents in Johannesburg
perceive and navigate property relations
Jackie Dugard & Makale Ngwenya, University of the Witwatersrand, School of Law

Johannesburg has almost since its establishment been charactered by property and infrastructural inequalities, coinciding with race
and class. In the early days of the gold rush wealthy white rand-lords and mining middle classes lived in the leafy suburbs north of
the city and the budgets of the fledgling municipality were largely channelled towards these residents.'® Working class residents
(both black and white) were confined to the cheaper and less well serviced suburbs east and south of the city, closer to the mining
and industrial development. During the 1960s this urban geography was further entrenched by state policies of racial segregation
coupled with the emergence of an increasingly wealthy white middle class located north of the city. By the 1970s these well-
appointed and i serviced areas enjoyed living conditions similar to the richest countries and increasingly drew wealthy businesses
away from the inner city.*®®

In stark contrast to the verdant northern suburbs were the townships. Hidden behind mine dumps south of the city, places like
Soweto (meaning South-Western Township) remained cramped, under-serviced, far from jobs, and entirely black and predominantly
poor. By the 1980s such conditions, along with apartheid oppression more generally, resulted in a gradual migration by black people
into 6grey6 inner city areas such as Hillbrow, which wetoan
property in these formally white inner city areas, this move coincided with the economic shift during the 1970s and 1980s away from

cl os

K Beavon (April 2000) fdANorthern Jodmamtelsdiud gci tpyotd Rluddsnd 1Brea loirmd hdowd or

http://www.arts.uwa.edu.au/MotsPluriels/MP1300kb.html
A Mabin (2005) fASuburbs on t hhtp:/Awawnis.ac.za/ndbana/subudbs an_the oveld_mabid.edf n o :
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mining and manufacturing towards services and finance, resulting in a gradual decamping by white capitalists to enclaves and
business parks in the northern suburbs. As inner city offices and apartment blocks were abandoned, these were taken over by black
new-comers to the city. However, with the exiting of white rate-payers, so investment and regulation of inner city areas declined
dramatically, leading to rapid urban disinvestment, mismanagement and decay.

This occurred against the backdrop in the early-1990s of a transition to a new political dispensation. Once in power after the historic
April 1994 democratic elections, the new African National Congress (ANC)-dominated government was loath to intervene to
disconnect municipal services or evict the new residents of the inner city. As such, it ignored rising municipal services- and rates-
related arrears, as well as the downward spiral as building after building was abandoned by their registered owners. This vacuum
of formal regulation and property relations provided an opportunity for the flourishing of informal property and service-related
relations in which poor people occupied spaces and redefined relationships in order to find and maintain a foothold in urban South

Africa. And, notwithstanding several municipality-l ed ur ban renewal projects since 2000,

remain dilapidated, un-maintained and unlawfully occupied.

Since the coming into force of the final Constitution in 1996, along with transformative legislation aimed to give effect to the
Constitution such as the 1998 Prevention of lllegal Eviction from and Unlawful Occupation of Land Act (PIE Act), unlawful occupiers
are afforded a range of legal protections. These include: the right to not be evicted without an order of court made after considering
all relevant circumstances,'®” which has been interpreted by the Constitutional Court in a range of cases to mean that occupiers
who would be rendered homeless by an eviction cannot be evicted unless the state provides alternative accommodation.*6®
Moreover, the courts have also interpreted the right to property (section 25 of the Constitution) as having to be balanced against
countervailing rights including the right of unlawful occupiers to adequate housing in section 26(1) of the Constitution.*®® In addition,
unlawful occupiers (as with anyone) also enjoy the right to not have their water and electricity services disconnected without due
process and, in relation to water services, the City is obliged to provide a minimum of six kilolitres of Free Basic Water per household
per month to indigent households.*”®

Research project

In the context of deep, racialised inequality alongside progressive legislation that confers rights on unlawful occupiers of inner city
buildings, we plan to undertake a qualitative research project to examine how unlawful occupiers view, navigate and redefine
property rights and relations; and to explore the extent to which (if at all) housing and service-related rights enter the equation. The
research will comprise semi-structured interviews with residents of inner city buildings identified by an interlocutor organisation
working to advance housing and service-related rights in the inner city of Johannesburg i the Socio-Economic Rights Institute of
South Africa (SERI). The SERI connection will afford a degree of trust between the residents and our research project in a context
that, despite all the above-mentioned legal protections, unlawful occupiers remain vulnerable and undocumented.

The research aims to contribute towards an understanding of the impact of law and rights in contested spaces.

An urban proletariat with peasant characteristics: Land occupations and livestock raising in the City
of Cape Town
Ricardo Jacobs, Johns Hopkins University, Department of Sociology

In the City of Cape Town long-term urban residents are engaged in land occupations for raising livestock--a typical peasant activity
in rural South Africa. This paper is a case study of one such land occupation-- that of the Zabalaza farmers--a group of 185
households who are occupying land in the City of Cape Town to raise livestock and engage in other agricultural activities.

167 Section 26(3) of the Constitution.

168 See Port Elizabeth Municipality v Various Occupiers 2005 (1) SA 217 (CC) and Occupiers of 51 Olivia Road, Berea Township and 197 Main
Street Johannesburg v City of Johannesburg and Others 2008 (3) SA 208 (CC).

169 See City of Johannesburg Metropolitan Municipality v Blue Moonlight Props 39 (Pty) Ltd and Another 2012 (2) SA 104 (CC).

170 Section 27(1)(b) of the Constitution provides everyone with a right to have sufficient water. And section 33 of the Constitution, along with the
Promotion of Administrative Justice Act of 2000 and the Water Services Act of 1997, guarantee just administrative action including due process prior
to a proposed disconnection. The Free Basic Water amount is regulated by national regulations, and electricity services are regulated by municipal
by-laws and regulations.

m
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The Puzzle:

Land occupations of this variant present us with a puzzle. The overwhelming consensus view in the literature sees South Africa as
a country that has been fully proletarianized since the 1970s, and as such, as a country in which urban (and even most rural)
proletarians have neither the capacity (skills) nor the desire to engage in agricultural activities (Wolpe, 1972; Burawoy, 1976; Bundy,
1972; Morris, 1972; Beinart and Delius, 2014; Cousins 2013). For the vast majority of scholars working on South Africa, an urban
proletariat that has ruptured ties with rural areas is presumed to be the main agent of social struggles today, including land struggles.
From this point of view, justice-based land struggles aimed at redressing historical land dispossessions are to be expected as are
struggles to access urban land for housing (Hendricks, 2014; du Toit and Neves, 2014; Lahiff, 2014). But demands for land for
raising livestock and other agricultural pursuits--like the Zabalaza occupation--are unexpected and unexplainable.

Urban land occupations for raising livestock are especially puzzling in Cape Town, the biggest city in the Western Cape Province.
For one thing, the Western Cape is the province that has experienced the longest and most extreme history of land dispossession
in South Africa as well as the most complete process of proletarianization/destruction of the peasantry. Moreover, livestock-raising
clashes with the efforts of the city's political and business elite to model Cape Town as a "world city" with a "high-tech service-
oriented urban core" (McDonald 2008). While Cape Town's political and business elite are seeking to build a world class city,
sections of the urban proletariat--by raising livestock--are involved in what might be termed the ruralization of urban space. The

10NS

Zabalaza and similar land occupations thus present us with a case of contemporary class formation that is anomalous for a

neol i beral Afworld cityo in a fully proletarianized capitalist
The Case and the Fieldwork:

This paper seeks to contribute to the ongoing debates through a case study of the Zabalaza land occupation located on the urban
edge of the City of Cape Town. The occupied farm is located in the township of Eersterivier that was initially composed of many
different farms owned by black families and expanded rapidly into a residential area afterthe 198 06s. An especi all
of the area's history is that it was a place of dispossession by the state for the purpose of apartheid-era real estate development.
The land occupation, which began in the mid-1980s, involves 185 households (with an additional 150 households on a waiting list).
The land is primarily being used for livestock farming (raising pigs, goats, cattle, and poultry) and some limited crop production. The
occupied land is 70 hectares in size and belongs to the Western Cape Provincial Department of Human Settlement (DHS), which
purchased it in 2001 as part of the department'
of low-income housing in the city. Since 2009 the DHS has been attempting to evict them from the land. This type of urban land
occupation has received little attention in the academic literature. In South Africa the emphasis in the literature is on urban land

S st rusete@ansiont o ac

occupations for housing, particularly the establishment of informal settlements (shantytowns).

Drawing on fieldwork conducted between 2009 and 2014 at ¢entl and
reserve army of peasantso in urban Soutabdtvited in theccity if tamddvary availdbla.t wo L
Put differently there is an urban proletariat with peasant characteristic constituent of the long-term tendency to reproduce a laboring

Urban Land Occupat

class with both proletariat and peasant characteristics.

The paper is organized in three sections. The first section describes the Zabalaza farmers and argues that they are a contemporary
incarnation of the long-term tendency to reproduce a laboring class with dual characteristics. In this section | also argue that the
Zabalaza land occupiers are not so different from a large percentage of the population of urban Cape Town and South Africa more
broadly. This has important implications for how we think about the significance of the relatively small numbers of urban residents
involved in land occupations for raising livestock. To that extent that they are demographically and sociologically similar, then the
land occupations that are observable today are just the tip of the iceberg in terms of potential demand for land for agriculture by
urban residents.

Panel 4B

In the next section | take up the question of what the Zabalaza case reveals about the progressive potential of urban land occupation,
visible from the way in which they organize themselves shaping the micro level reorganization of society through the allocation of
land, democratic decision-making and interaction with the black informal market.

In the third section | discuss how collective action by the Zabalaza farmers to defend the land occupation against the state and
capital led to the emergence of what | conceptualize as a "politics of repossession”. Just as the earlier migrant peasants were a
radical social force in the labour struggles in the cities and land struggles in the countryside, the urban proletariat with peasant
characteristics appears to be the bearers of a progressive reorganization of society in the contemporary period. Land occupations
as the Zabalaza occupiers delegitimizes land dispossession and throws into sharp relief the sanctity of private property and its
protection by the state enshrined in the constitution of the country. The political struggles of the Zabalaza occupiers to defend the
land occupation against the state and sand mining capital can be separated into three interrelated phases of negotiations, legal
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engagements and direct action. These three strategies in part were influenced by the idea that the state is seen as the heir of the
democratic struggles and aspirations of subaltern classes. In contrast the state in their attempt to evict the Zabalaza occupiers
employed multiple strategies that ranged from court proceedings, negotiations and extra judicial means. The unintended
consequence of the state action gave further impetus to a politics of repossession. Thus the section will explore how competing
understandings of the law and notions of property rights were central in shaping the struggles of the Zabalaza occupiers and the
state drive to evict them from the land.

Finally, | conclude with a discussion of the implications of the case study for the existing theories and literature on the contemporary
land and agrarian question as well as on social movements (both urban and rural) in South Africa.

Panel 4C; Authoritarianism & International Law

Legal pluralism and the crisis of governance in Somalia, 1950-1991

Mark Fathi Massoud, University of California, Santa Cruz

How do political elites and those who resist them use law, including Islamic law, to achieve their goals? Answering this question
has taken me to Somalia, labelled by Foreign Policymagazi ne for six years in a row as t

he

This work is the continuation of a journey | began with my first book to uncover what law does, and what law fails to do, inthewo r | d 6 s

most desperate environments. My first booki Lawés Fragile State: Col onial, Authomritar

(2013) i was based primarily on fieldwork in Sudan. The second book (in progress) is based primarily on fieldwork in
Somalia/Somaliland. These two projects are related because they investigate how three important political actors i colonial,
authoritarian, and humanitarian i use law to achieve their goals. This second book departs from the first because it investigates a
different national and historical context (Somalia) and because it focuses more closely on what Islamic law does and does not do
for these three actors.

While my analysis is ongoing, the book explains how these three actors i for a 130-year period from the start of the British colonial
administration in 1884 to the continued collapse of the Somali state in 2014 i shape their own versions of law, including Islamic
law, to meet their political goals. Ultimately, my work uncovers how colonial, authoritarian, and humanitarian actors each turn to a
discourse of law to promote their distinct views of tradition, modernity, and human rights in the context of a fragile or collapsing
state. Its contribution, | hope, lies in detailing the uncertain, nonlinear, and unstable processes that promote different visions of a
certain, linear, and stable rule of law.

The attached paper is a preliminary draftof t he secti on of my b oo k-com@ahpesod (195¢1960pand S o ma

first generation after independence (1960-1991). It is a case of how law, including Islamic law, matters for political elites seeking to
build up a postcolonial of colonialism (1950-1960), the first decade of postcolonial crisis (1960-1969), and the authoritarian
administration of Mohammed Siad Barre (1969-1991) in Somalia. As in the colonial administration, in the newly independent Somali
Republic s h a r(roughdy translated as Islamic law) provides a particular form of legal power that political elites try to confront,
constrain, and assert.

Preparations for Somali Independence, 1950-1960

First, starting in 1950 colonial administrators and Somalis working under them invested in legal change i including writing new laws,
restructuring the colonial l egal system, establishing tthe
application of Islamic law i to justify a decade-long preparation for sovereignty in 1960. The British in Somaliland expanded Quranic
schools teaching Islamic | egal philosophy, and the |t alniothens
colonies, both the British and Italians recognized s h a ut éoafined it to realm of family law.

Dealing with Legal Pluralism, 1960-1969

Second, to unify Somalia (the former Italian colony in the southern Horn of Africa) with Somaliland (the former British colony in the

reg

northern Horn of Africa), Somali leadersinthe early 1960s combined the two coloniesb®

n

i
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British-instituted s h arciodua t s and integrated family disputes into the <civi
integrated Islamic law intothecount r yés first constitution but quickly abolished

Authoritarian Legality, 1969-1991

Third, after the 1969 military coup led by General Mohamed Siad Barre, the government executed religious sheikhs and other
religious | eaders who voiced dissent against womendés righbkts |
regi meds slow decline and the Somali Republicds wul tiimead es hdaermi &
realm of family law, postcolonial state political leaders largely muted i while they paradoxically harnessed i Islamic legal power.

Confronting A Multi-colonial Legal Legacy

From the end of the colonial period in 1960 until the disintegration of the Somali state in 1991, disputes over how to build a stable,

modern, and functioning legal system i and over what to do with Islamiclawi became a centr al f eatiohship e of
with its people. State actors and those seeking to limit their authority adopted an instrumental view of Islamic law, makings ha i i 6 a
rather than a static or fixed sacred constraint i an expedient and malleable tool adaptable to fit the political purposes of key actors.

This is Islamic legal politics i how people use, shape, and constrain Islamic law to achieve political, economic, and social goals.

To document efforts to build the Somali state through Islamic legal politics, the paper proceeds as follows. First, the paper outlines

how administrators during the late colonial periods in the British Somaliland Protectorate and Somalia Italiana (1950-1960) used

legal change to push the region to independence and promote a widespread sense of modernity. Second, the paper examines the

first decade of the SomaliRepublicit he democratic period pri or f{ whicBismakedbpattampt®é s mi
to build up a state judicial system that paradoxically integrated and challenged Islamic law. Third, the paper explains how the Siad

Barre regime (1969-1991) i similar to the colonial administration i sought to create its own version of a modern state built on Islam,

while it confronted resistance from religious leaders carrying the mantle of Islamic law.

South Africa’s Dilemma: Immunity Laws, International Obligations and the visit by Sudan’s President
Omar Al Bashir

Ntombizozuko Dyani-Mhango, University of the Witwatersrand, School of Law

In September 2004, the Security Council passed a resolution that requested the Secretary-General to establish an international
commission of inquiry to the situation in Darfur, Sudan. The UN Commission found that the government of Sudan and Janjaweed
were responsible for human rights violations with a likelihood of amounting to crimes against humanity and war crimes. The Security
Council referred cases of international crimes to the International Criminal Court for investigation. The latter has since issued arrest
warrants against the President of Sudan, Al Bashir, and his allies. In March 2004 the Pre-Trial Chamber of the ICC issued an arrest
warrant against Omar Al Bashir, an incumbent president of Sudan, for international crimes committed in the region of Darfur, Sudan.
Sudan is not a state party to the Rome Statute, and the situation in Darfur was referred to the ICC by the United Nations (UN)
Security Council acting in terms of article 13(b) of the Rome Statute, which serves as one of the trigger mechanisms for the
jurisdiction of the ICC. The Pre-Trial Chamber also requested cooperation from states seeking the arrest and surrender of the
president. As a result, the Office of the Registrar (O0stdies Reg
parties to the Rome Statute in the arrest and surrender of Omar Al Bashir pursuant to articles 89(1) and 91 of the Rome Statute.

Authoritarianism & International Law

In light of the arrest warrants issued by the ICC against the two incumbent heads of state who happen to be from Africa, the African
Union (6AU6) asked the Security Council to request thed6dftheC t o
Rome Statute. However, the Security Council is yet to respond to such requests. In light of the non-response by the Security Council,

the AU Assembly passed decisions whereby it demanded its member states not to cooperate with the ICC on the request to arrest
and to surrender the persons in question. One of the reasons advanced by the AU Assembly for non-cooperation with the ICC
requests for the surrender of Al Bashir is article 98(1) of the Rome Statute, which relates to the cooperation by state parties of the
Rome Statute versus the immunities of the requested persons under international law. On the other hand, article 27 of the Rome
Statute makes it clear that immunities for any state official are not to bar prosecutions by the ICC. There is therefore a clear tension
bet ween articles 27(2) and 98(1) of the Rome Statute wheestsi
and surrenders. State parties are therefore faced with the dilemma of having to abide by the Rome Statute and to also honour their
other obligations under international law as contemplated by article 98(1) of the Rome Statute.

Panel 4C
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| have argued el sewhere, when discussing Mal awi 6s obl i gating ons
Al Bashir to comply with its obligations under customary international law, and pursuant to article 98 of the Rome Statute. However,

South Africabés case is different as the Constitut iibdoesaotcarfliets t h:
with national |l egislation and the Constitution. Sout h Afsricat

irrespective oned6s status govermrlentdi ng the heads of state and

In early January 2015, the South African government agreed to host the African Union Summit to be held in June the same year.

This meant that the African Statesod6 heads of state alldttergithieer nm
Summit. Amongst those who would attend was President Al Bashir of Sudan whose arrest warrant is out to be surrendered to the
International Criminal Court. As a result, the Southern African Litigation Centre approached the high court in order to ensure that

South Africa abide by its international obligations and arrest President Al Bashir to surrender him to the ICC. Meanwhile, the ICC

Pre-Tr i al Chamber also clarified South Africads ptdthdldithattheraewas h r e
no dilemma for South Africa as it is a state party to the Rome Statute (to abide by its obligations), and that the Sudanese situation

was referred to by the Security Council in its resolution i which makes the resolution binding upon all states. While the government

tried to delay the proceedings by asking for more time, the court made an order that President Al Bashir be not allowed to leave

South Africa. It is well-known that President Al Bashir was able to leave Sout h  Af ri cads territory before

down by the court- which required South Africa to arrest and surrender President Al Bashir to the ICC.

This case necessitates an examination of the immunity laws of South Africa. South Africa has enacted at least three statutes that

deal with immunities of heads of state and other senior state officials. However, the arguments before the court do not adequately
address these pieces of |l egislation. The sinmengytlaivoare stll applisable post t h i
the domestication of the Rome Statute? Is there a justification for South Africa for failing to abide by its obligations under the Rome

Statute when it did not secure and arrest President Al Bashir while he visited South Africa on AU business? In other words, does

the same argument | used for Malawi apply to the South African situation?

| argue that the court had no choice but to order the arrest and surrender of Al Bashir. My argument is based on the weakness of

the governmentds arguments before the court. | am of the apinio
immunity laws of South Africa, the court may have found in favour of the government. | will also argue that it is unclear how the bar

to immunities applies. Does it apply as a defense during trial, or does it apply as a defense for pre-trial matters such as arrest? The

wording of the South African statute says that the immunities may not be used as a defense during trial, and for the reduction of the
sentence. Further, | will scrutinize the ICC Pre-Tr i a | Chamber 6s decision on the DRCO6s f ai
the subsequent decision that clarifies the obligations of South Africa towards the ICC. The Pre-Trail Chamber has changed its
stance since the Mal awi decision and has relied on the disndin
incorrect as the said resolution does not bind all states.

Legislating Memory in Rwanda

Thomas Kelley, University of North Carolina at Chapel Hill School of Law

He who controls the past controls the future. He who controls the present controls the past.
-- George Orwell, 1984

This article is about the gover nlegal méansdofconfRovmmemaraaddshistargiethea Eountrye g a |
The regime, to the extent it admits its actions, justifies them as necessary to maintain stability and avoid a repeat ofthec ount r y 6 s
horrific 1994 genoci de. But i n cpresidest,i Pauy Kagame, along with dis rulingl catériey aré h a t
tailoring memory and history with the aim of legitimizing their increasingly autocratic rule.

American legal scholars who focus on Rwanda tend to describe what is happening in terms of 1st Amendment values, focusing
their attention on the Rwandan governmento6s suppression a@f pol
from the disciplines of history, historiography, sumpasingneareor y ¢
suppression of speech and is engaging in a comprehensi veoryeffor
The Rwandan government6s comprehensive efforts at HfAmeimasthe entr
country approaches a presidential election in 2017, one that Paul Kagame is virtually certain to win.
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Uncovering and analysing the Rwandan governmento6s sophistjcate
requires an interdisciplinary approach. After introducing the general topic in Part |, Part Il of the paper provides context for the

reader by offering a brief overview of Rwanda with an emphasis on the history leading up to its 1994 genocide. Rwanda experts

may choose to skim or skip this part.

Part [N digs deeper into Rwandadés history and specifi edhet he
section introduces helpful concepts from historiography and me
history: the self-s er vi ng narrative insisted upon by Rwandads government,
and other schol ars. Hi storiansé version of Rwandan history di

among diverse social groups and reveals that those social groups tended to coalesce around the ethnic labels Tutsi and Hutu
beginning in the early-to-mid-18th century. Between then and the start of the colonial era in the late 19th and early 20th centuries,
much of what today is Rwanda was ruled by an elite Tutsi monarchy that in many instances controlled and exploited the labour of
its mostly Hutu subjects. Ongoing tension and contestation between the groups i tensions that could have been managed and
ameliorated by wiser, less craven political leaders i were an important contributing cause to the 1994 genocide.

I'n contrast, the Kagame regi meds pr e fcelonialkidgddmiwhaseoorigine @dched leackr a t i \
into the mists of time. In that harmonious place, the terms Tutsi and Hutu merely referred to socio-economic positions i Tutsi
described the wealthier subjects and Hutu the less well off i and they moved freely from one category to the other depending on

how many cattle they had accumulated. It was not until the arrival of the European colonialists that the terms Tutsi and Hutu began

to take on a sinister ethnic meaning. Employing their usual divide-and-conquer strategy, the Germans, and later the Belgians,

invented ethnic rivalry and taught Hutus to hate Tutsis. The 1994 genocide was the inevitable result of this colonial manipulation.

Implicit in this story is the assertion that the current regime should return the country to its natural, pre-colonial status when ethnicity

did not exist (thus the virtual ban on employing the terms Tutsi and Hutu in contemporary social discourse) and a wise and
benevolent leader (Paul Kagame?) guided his people.

Part IV of the paper describes the comprehensive legalandextra-l e gal met hods Rwandads government
narrative. The methods include the passage and aggressive enforcement of sweepingly vague genocide denial laws. The way

these laws are defined and applied, almost any expr essi on or act that qguestions the gove
approved historical narrative is subject to harsh punishment. But the methods for controlling memory and history go far beyond

mere squelching of objectionable expression. Among other approaches, the government silences the press, stymies academic

inquiry, infiltrates and muffles civil society, strictly controls all memorialization concerning the genocide, and subjects many of its
citizens to fAreeduc atheapprovedanamatved t hat i nculcate t

Part V of the paper concludes by positing that the Rwandah gov
creeping dictatorship. Critics must acknowledge that strong leadership is needed in a country that suffered a horrific genocide less
than a generation ago. Critics also should not ignore the fact that the international community, including the United States, bears
significant moral responsibility for the 1994 genocide, given that we stood by i and even exercised our political influence to prevent
other countries from intervening i while the horrific killing intensified. Finally, critics should recognize that Rwanda has made

enormous soci al and economic progress silfa¢ethd®a9agh abhyuantléegP
economic miracle has been subsidized by its illegal exfbfthet at i
progress Rwanda has made, this paper c oro mémory and histohy are gearedsmorg o v e r

toward maintaining power than maintaining peace.
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The judicial enforcement of economic, social and cultural rights in Africa: Is it a case of different
approaches same results or same approach different results

Christopher Mbazira, Makerere University, School of Law

One of the fastest growing areas of international human rights law is in the area of the protection and realisation of economic, social
and cultural rights (ESCRs). This has been reflected in the proliferation of international and regional instruments protecting various
categories of ESCRs and in some cases adapting these to particular groups such as women, children and persons living with
disabilities, among others. It could be argued that with these developments, the controversies surrounding the justiciability of ESCRs
have been overcome. The Optional Protocol completes the justiciability of ESCR at the international level by giving the UN
Committee on Economic, Social and Cultural Rights powers to adjudicate over complaints alleging violation of the Covenant rights
by states parties. In spite of this however, the protection of ESCRs and their judicial enforcement at domestic levels has not uniformly
been asserted. It should be noted that international human rights law does not prescribe the method of protection that should be
used in order to give effect to ESCRs. For instance, with respect to the ESCRs in the ICESCR, Committee on Economic, Social
and Cultural Rights has indicated that the Covenant does not stipulate the specific means by which it is to be implemented in the
national legal order. And there is no provision obligating its comprehensive incorporation or requiring it to be accorded any specific
type of status in national law. Although the precise method by which Covenant rights are given effect in national law is a matter for
each State party to decide, the means used should be appropriate in the sense of producing results which are consistent with the
full di scharge of its obligations by the State party. The m¢
examination of the State partyds compliance with its obligatio

The practice of countries shows that different domestic jurisdictions are at different levels and have taken different approaches in
giving effect to the ESCR in the ICESCR. The approaches oscillate on a spectrum of outright rejection on one end and full
justiciability on the other. The approaches adopted to give effect to ESCRs in domestic legal systems too have varied. There are
countries which have given ESCRs a place in their Constitutions as fully justiciable rights enforceable on the same basis as the civil
and political rights. One could argue that this is the most ideal way of giving effect to the rights. This has been described as the
direct protection of economic and social rights as justiciable subjective rights. On the African Continent, examples of these countries
include South Africa and Kenya, the latter being the new kid on the block. Yet, in reality, even these countries are still facing some
challenges in fully realising the rights. Along the spectrum are jurisdictions which have selectively protected the rights by including
only a few rights as fully justiciable in their bills of rights. In some of these countries, the bulk of the rights are protected in a "non-
justiciable" way as part of national objectives/directive principles of state policy. In some countries, the rights, or elements of these,

Socio-Economic Rights

are purely protected as part of the national objectives. Yet in others, the rights or elements thereof do not appear anywhere in the

Constitution but have in some cases appeared in ordinary statutory law.

What is interesting though is that ESCR litigation and adjudication is happening in all jurisdictions, irrespective of the place of the
rights in the national legal system. Resort to litigation has among others resulted in the increasing adoption of litigation as a strategy
to fight poverty. The outcomes of this litigation though have varied; it has been characterised with successes and failures alike, and
yet across jurisdictions with different conceptual approaches. Another interesting happen as jurisprudence in this area grows, a
trend is emerging characterised mainly by judicial approaches with courts becoming more inclined to using human rights based
approaches in adjudication. This has among others arisen from the trans-boundary judicial dialogue which is happening on the

Panel 5A

African continent, driven mainly by jurisprudence being churned by the South African Constitutional Court. This jurisprudence has
even influenced constitutional review processes in some parts of the Continent, which has resulted into greater protection of ESCRs
in some countries.

It is on the basis of the above that the proposed paper will review the different approaches which different jurisdictions have taken,
focusing particularly on approaches adopted by African jurisdictions. Countries to be reviewed include South Africa, Kenya, Uganda,
Zimbabwe, Nigeria, Malawi and Zambia. The paper will show case the different judicial approaches used in these countries and
how whether these have been effective in enforcing ESCRs. It will be illustrated that the approach adopted is dictated by the legal
framework, including the place of ESCRs in the constitution and the powers accorded to judicial institutions. The paper will however
show that the legal framework notwithstanding, there are creative ways of enforcing ESCRs, meaning, different approaches can be
used with the same results.
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Normal rights, just new

James Fowkes, Westfalische Wilhelms-Universitdt Miinster

Socio-economic rights, or at least socio-economic interests, are widely enforced by courts around the world, and are starting to
matter increasingly in African practice. This paper, learning from the experience thus far, considers how some of the categories
familiar from these debates have turned out to be misleading. The paper uses both a comparative approach and a functional one
to challenge some traditional tenets that, it argues, have served to obscure reality.

The first lesson, as a starting point, is that if courts are willing and able to enforce socio-economic interests, they will do so with
whatever legal tools are at their disposal. Thus Indian courts do far more in relation to socio-economic interests than Japanese
courts do, though the latter are armed with justiciable socio-economic rights and the former are not (bar the recently added right to
education). Ireland, with the same directive principles as India, does less than Germany, with something similar, or Canada, with
nothing socio-economic at all.

This first lesson may seem trite enough, but it is an important step towards the second lesson, because it encourages us to look at
the substance of what courts are doing. For instance, if our enquiry is about the justiciability of socio-economic rights, we will
naturally take our sample to be the set of systems that have socio-economic rights in the text. But if we are interested in what courts
are able to do to enforce socio-economic interests, we will not want to confine the sample that way i we will be more interested in
Canada than in Japan. Similarly, if our enquiry is about whether courts can enforce socio-economic rights, we will bias our sample
if we look only at the more socio-economically deprived countries in which textual rights and debates about them disproportionately
occur. Socio-economic rights debates often do not look at Germany, for example, partly because Germany does not have fully-
fledged socio-economic rights in the text (the first sort of sample bias), and also, it seems, because German is a rich system in
which judicial enforcement of socio-economic rights or interests is not associated with the sort of large-scale anti-poverty concerns
of these debates.

The reason this is a mistake is the paperds second | es slastate
is how eminently justiciable socio-economic interests can be. A mass of judicial socio-economic enforcement occurs in these states.
It is just mostly done (a) in terms of other rights, and (b) in relation to already existing and largely functioning government programs:
the adjudication of claims against government programs usually framed in terms of discrimination or administrative law. This even
happens in systems that do contain textual socio-economic rights, because the controversy surrounding these rights means that
litigants are often well-advised to frame claims in terms of more traditional rights if they can, and when we are dealing with these
more modest types of claims, that will usually be possible.

The result is that the parts of socio-economic interest enforcement that look most like traditional judicial activity have been routinely
excluded from the sample of cases used to assess the justiciability of socio-economic rights. Looking only at whether socio-
economic rights can provide food in India or medicine in Brazil means assessing these rights only in terms of some of the hardest
kinds of social change litigation, or indeed some of the toughest challenges for government action anywhere in the world. It is no
surprise that socio-economic rights often seem less justiciable. We have sharply biased the sample that way.

The paperdés final | esson responds the natural objecti onsocic
economic rights enforcement. It is quite true that these challenges are real. But once we see how we are biasing the sample, we
can also see something else. The challenges often associated with socio-economic rights are the challenges with using courts to
bring about any large-scale social change or deal with any intricate policy problems. Those are hard in the context of any right. Just
as there is such a thing as routine socio-economic rights enforcement, so there is such a thing as thoroughly non-routine civil-
political rights enforcement, that also implicates large-scale social change or intricate policy problems. (The long history of the US
14th Amendment may be the most richly documented example, but examples are everywhere). When this happens, it too raises
large problems for courts, and those problems, the paper argues, are actually very similar to the ones in socio-economic rights
debates.

Thus the paperoés final |l esson. The meani ngf-aednomiciared tivil-pditical rigts,
though this distinction remains in constant use. It is about when courts are asked to do a great deal, and when they are asked to do
little; when rights are relatively settled and associated with existing infrastructure for their vindication, and when they are not. This
variable, which | call newness, is the key consideration, cutting across existing categories and arguments. It shows that sceptics
have a point, just not the one they usual | y-etomomiarightsnus e erdorced
like other rights are too simple: to the extent that the socio-economic right displays substantial newness, asking for it to be enforced
like a settled right is really to ask much more of the court. On the other hand, to the extent that a socio-economic claim does not
implicate newness, there is nothing specially different or challenging about its judicial enforcement. We should assess rights claims
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of a like degree of newness the same, whatever the right. If we do, we may need to re-calibrate our assumptions: enforcing a very
new claim in terms of the eminently traditional equality right, such as equality for non-human animals for example, is likely a more
formidable and controversial judicial prospect than merely getting houses built.

The late 19th century US distinction was between civil-political rights, and social rights, of which marriage was seen as an example.
It too was really a distinction of newness, between rights whose judicial enforcement society was variably ready to accept in the
turbulent wake of the Civil War. That changed i newness is a contingent property of the relationship between a right and a society,
and can change and be changed by public activity i and so today that distinction is a historical curiosity. If an analogous political
story unfolds 1 as it seems to be with the rise of welfare states i the same will happen to the distinction between civil-political and
socio-economic rights. In the meanwhile, we should use it with care, or better still, giving its limited purchase on what matters, drop
it entirely.

In the shade of Grootboom

Steve Kahanovitz, Heinz Klug, Shéan Rippenaar, Legal Resources Centre/University of Wisconsin Law School/
University of the Western Cape

The Const it udedisomirathe G@aothoont hdusing case is recognized as a landmark decision in the recognition of socio-
economic rights in South Africa and around the globe. Despite this iconic status the understanding of the decision varies, including
claims on the one hand that it recognizes an individual right to housing, while on the other hand there is the acknowledgement that
the decision merely requires the government to produce a policy to address emergency housing needs. Our broader project seeks
to place the Grootboom decision in a broader context, one that recognizes that it emerged from a long history of struggle against
apartheid forced removals and for housing in the Western Cape as well as an understanding that the struggle for housing continues
to be negotiated in the shade of the Grootboom decision. This is an arena in which different levels of government and private
interests frame their strategies so as to achieve their goals within a context in which post-apartheid legislation (PIE) and its
interpretation in the courts has placed an effective obstacle on the path to any legal eviction of occupiers while a continuing housing
shortage and the structure of segregated cities continues to frame housing policies across South Africa.

This project is bounded by its focus on housing in the Western Cape and is rooted in the history of popular and legal struggles
against forced removals as well as the apartheid labour preference and pass law policies that restricted African urbanization in the
region. The project traces the legal cases brought by the Legal Resources Center (LRC) office in Cape Town over the last forty odd
years and uses the data contained in the files of the LRC to explore how the legal strategies and interests of clients have shaped
the right to housing over this period. Our proposed paper to be presented at the LSA/UCT workshop in December 2016 will highlight
two aspects of this broader project. First, it will argue that one way to explore the emergence of a right to housing in South Africa is
to identify the different points of entry into litigation that frame legal strategies. For example in the Joe Slovo case the point of entry
was to challenge the National Minister oifbasddomaland &alability agreeenant.
In the Barsdale case Transnet was horrified that people were living on the edge of the suburban railway line leading to repeated
accidents in which pedestrians, often small children, were killed by passing trains. At the same time Transnet felt restricted by
Chapter 2 of the Constitution i defining intergovernmental relations i which prevented it from bringing suite against the other
government entities responsible for housing so Transnet brought suite to evict the 6000 people living on the side of the railway lines
on Transnet property and served papers on the Legal Resources Center, Human Rights Commission and the community, knowing
that it would force the responsible government institutions to the table. Another point of entry into litigation was created after the
adoption of national legislation designed to prevent illegal evictions. The result of PIE and its interpretation by the judiciary is that
before the party in legal possession of property may serve a notice for eviction they need to go to a judge to get permission to serve
an eviction notice. At the same time they are required by the court to notify local government and other parties, such as non-
government organizations and the Legal Resources Center. The outcome has been greater judicial management of the process.

Second, the paper will explore the relationship between negotiated settlements and the recognition of legal rights. For example, in
the case of the Wallerstein community, which was the site of the initial Grootboom litigation, the different parties are now into their
tenth round of negotiations over the development of housing for the community. The paper explores whether the positive right to
housing included in the 1996 Constitution and recognized in Grootboom is in practice being defined and driven by eviction cases.
This process of definition is evolving through the creation of different procedural protections contained in the PIE statute and
developed in case law from Mhamba to Changing Tide. As these cases continue through different rounds of negotiation so the
relationship between court decisions i such as the order allowing for eviction in the Joe Slovo case i and the factual conditions
shift. What might seem like a viable solution based on a court order might, once the costs of implementation are brought to light,



#AfricalSA  E1E2 @ClsUct Pg. 82

Socio-Economic Rights

Panel 5A

lead to complete reorientation of the case. In the case of Joe Slovo which seemed like a court ordered solution i allowing eviction
but requiring temporary accommodation and the inclusion of a certain percentage of former residents in the new development i
resulted in an about face and a decision to explore in situ upgrading which was the communities initial demand. This outcome is
however not premised merely on costs but also on a number of other issues, including the nature of judicial management of the
cases, significance of who the opposing party is at each stage i which political party, the leadership and any subsequent political
changes i and the capacity of the community and its representatives to remain united and engaged. None of these conditions are
preordained or stable yet they seem to be having an important impact on the evolution of the relationship between positive and
negative dimensions of the right to housing.

In conclusion the paper develops the argument that evictions and the history of resistance and litigation around evictions has been
the true driver of the development of a positive housing right in the shadow of the broader constitutional protection of a socio-
economic right to housing. The paper develops this argument by exploring the relationship between the procedure and substance
of legal practice and the creation and enforcement of rights, not merely in formal legal proceedings but in relationships with clients
and the relevant opposing parties, from government officials and politicians to tensions within communities and among different
groups of claimants. The paper explores this complex matrix to clarify the different aspects of the right and the effect of these
influences on its development.

Justiciability of socio-economic rights in Nigeria: Lessons from South Africa and India

Wahab Egbewole, University of llorin, Faculty of Law

The Constitution of the Federal Republic of Nigeria, 1999 provided for socio-economic rights in Chapter two as Fundamental
Objectives and Principles but the rights enshrined in the Constitution were not justiciable as they represent only principles and goals
of the government.

The provisions in this Chapter were largely devoted to socio-economic rights as provided in the Covenant on Socio-Economic rights
and detailing the obligations of the Federal Government of Nigeria on issues of health, education, economic prosperity, employment
of citizens, environment and social security. The Constitution curiously provided that citizens will not have right to question the denial
of such rights before any court in Nigeria. The government of Nigeria has consistently hide on the economic downturn as reason
for not providing the good things of life for the citizens in spite of glaring wastes that government use the money realised on. This
is coupled with monumental corruption that is engaged in by public servants, political office holders and business people which
corruption is still flaunted.

The Judiciary has consistently held that since the rights are not justiciable, they refused to uphold the rights. At the level of the
judiciary since the decision in the Archbishop Olubunmi Okogie V. Attorney General of Lagos State where the Reverend gentleman
questioned the proprietary of the Lagos State government on the provision of Education for the citizens, the court held that by virtue
of the Constitutional provision the right is not justiciable. In the celebrated Balogun's case, the young girl who had more marks than
her counterparts from other parts of Nigeria but was not admitted into the Unity Schools sued the government but unfortunately the
same excuse of non-justiciability was used to knock off the case. However, in the case of Gani Fawehinmi V. Minister of Finance
where the lawyer challenged the payment of the Minister in foreign currency and based on his argument that as a citizen of Nigeria,
tax payer and Senior Advocate of Nigeria his locus standi was upheld and the matter determined.

The judiciary may have to use the provisions of United Nations Convention on Social Economic and Cultural Rights, African Charter
on Human and Peoples Rights, Economic Community of West African States Protocol to give basis for its activism and justifiably
too. This will not be completely a new approach as the Supreme Court evoked the provisions of the African Charter on Human and
Peoples Rights to give Late Chief Gani Fawehinmi his rights on the breach by the military government and the court stated
unequivocally that such laws are in a class of its own and that Nigeria as a signatory to such International legal instruments must
strictly comply with the provisions.

The civil society in Nigeria have not done enough to promote these rights and the rights remained impotent and unavailable to the
Nigerian citizens. One would have expected that the civil society organizations will take the bull by the horn and promote Public
Interest Litigation such that all the issues affecting Nigerian citizens from any part of the country would be championed in such a
way that the courts will be left with no option than to accede to the requests made through such cases. It appears that the civil
society organization resigned themselves to the status quo and belief no headway can be made from the courts.
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Contrary to the conservative and restraint attitude of the Nigerian courts, the Judiciary in South Africa and India faced with similar
circumstances have taken the bull by the horn through judicial activism and consequently enforced the socio-economic rights of
their citizens. This paper will therefore analyse the trajectory of socio-economic rights in Nigeria, the attitude of the Nigerian courts
which is largely conservative and the paper will argue for judicial activism. This will mean that the Nigerian Judiciary will have to be
more relaxed on the issue of Locus Standi as well as use the justice question based on the clear and unequivocal provision of
Section 6(6)(b) of the Constitution which enjoined resolution of disputes without putting any form of limitation. The courts must use
expansive interpretative model to accommodate such cases before it.

On the part of the legislature, there is need for the legislative arm to also look at the need to further alter the Constitution and made
the provisions justiciable. The legislature must take this stand in order to confirm its essence as a law making body that has the
interest of the citizens at heart. The legislature can as an interim measure make budgetary provisions for such socio-economic
rights such that the executive will no longer have an excuse on funding. This proactive step will also be a way to exonerate the
legislature from the executive that will normally provide excuse on budget.

The non challant disposition of the Executive as well as the docility of the civil society all culminated in the present state of affairs
in contradistinction to the judicial activism of the South African and Indian Courts which have raised the bar of socio-economic rights
coupled with the investment in Public Interest Litigation in both jurisdictions and how that can positively impact on the Nigerian
State.

The South African Constitutional Court has blazed the trail in Africa on issues of health, education and environment as socio-
economic rights such that if the model is applied by the Nigerian courts a lot of things will change and the socio-economic rights will
be given a pride of place when such rights are litigated upon successfully.

The paper will conclude by making recommendations on the need to further alter the Constitution of Nigeria by advocating for the
amendment on the provision of non-justiciability and also making the issues of health, education, employment and environment
fundamental rights.

It is also the part of the recommendation of the paper that the legal profession must brace up and provide a basis for the courts to
act on the socio-economic rights by using International legal instruments as basis for the cases filed under this regime.

Panel 5B: Intellectual Property and Indigenous Knowledge

Sui generis legislation for the protection of traditional knowledge in South Africa: An opportunity
lost (and found)?""!
Caroline Ncube, University of Cape Town, Faculty of Law

This paper discusses South Africabs attempts to protectshawe
encompassed the following four major developments. First, the Indigenous Knowledge Systems (IKS) Policy was adopted by
Cabinet in November 2004. Secondly, the enactment of amendments to Intellectual Property (IP) laws, through the Patent
Amendment Act of 2005 and the IP Laws Amendment Act of 2013. The latter amendment act has not yet entered into force. Thirdly,
an alternativet o t he | atter | egislation was proffered in the form

ultimately rejected by parliament at the committee stage. This development seemed to mark the loss of any opportunity to craft sui
generis protection. However, this opportunity seemed to have been regained through the fourth major development, namely the
publication of a draft bill providing for sui generis protection in March 2015. However, by the time a revised version of the bill was
introduced to parliament in April 2016, the opportunity was vulnerable again as the wording of the bill, gave primacy to IP protection.
These twists and turns in domestic developments are borne out of the complex and contested issue of how to best protect TK. The
paper sets out each development in some detail and weighs in on the debate on the suitability of IP protection for TK.

The paper notes that South Africa is not alone in her grappling for solutions. Whilst these national developments were playing out,
other efforts were being made at sub-regional, continental and global levels. Sub-regionally, the African Regional Intellectual
Property Organisation (ARIPO) adopted the Swapkomund Protocol on the Protection of Traditional Knowledge and Expressions of
Folklore and published a Policy Framework on Access and Benefit Sharing Arising from the Use of Genetic Resources in the ARIPO

171 published in Caroline B Ncube and Elmien WJ Du Plessis (eds) Indigenous Knowledge & Intellectual Property (2016) Juta pp 29 - 47
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Member States: A Guide for ARIPO Member States (2016). Continentally, the African Union prepared a Model Law for the Protection

of the Rights of Local Communities, Farmers and Breeders, and for the Regulation of Access to Biological Resources (2000). Efforts

at implementing this Model Law by African states include the Souther n  Af ri can Devel opmentNyaf@a mmu n
Guidelines for developing principles for sui generis, national policies and legislation for intellectual property protection that
emphasise community, farmers and breeders rights (2000). Globally, the World | P Or gani sati on ( WI PO) 6s
Committee on IP and Genetic Resources, Traditional Knowledge and Folklore (IGC) is working to craft a binding text that provides

for sui generis protection to protect TK.

Based on its consideration of the various national and international developments, the paper argues that IP is ill-suited to protect
TK for a variety of reasons such as how the usual communal creative process does not meet typical IP protection eligibility criteria.
It recommends that a sui generis approach that has better resonance with traditional knowledge governance norms would be the
more appropriate form of protection.

Repairing the Zambian Plant Breeder’s Rights Act: A Case for the inclusion of small scale farmers in
the development of sustainable agriculture in Zambia
Chanda Tembo, University of Zambia, School of Law

Sustained and reliable access to adequate food in Zambia remains a significant challenge. New seed technologies provide the key

to sustainable agricultural intensification required for securing the national food supply system. However, increased privatisation of

plant genetic resources place restrictions on the availability and use of new plant varieties that threaten the availability and
transmission of low cost, good qualit y seeds to small scale farmers. The enact ment
2007 in compliance with Zambiabds obligation wunder Article 27
obstacles to ensuring timely access to good quality seeds at a price affordable to small scale farmers. However, this is not to deny

that intellectual property protection for new plant varieties remains a potentially important tool for encouraging both public and private
innovation and investment in the development of new seed technologies as well as the transmission of these technologies to

farmers, particularly small scale farmers as primary food producers, in Zambia. This paper recognises that plant variety protection

provides opportunities for innovating, introducing, transmitting and disseminating new seed technologies to farmers in Zambia.

This paper demonstrates that the Zambian Plant Breeders Rights Act establishes an unsuitable institutional design for a plant variety
protection regime that has excluded small scale farmers in Zambia by failing to create a transmission mechanism for low cost good
qguality seeds for these farmers. But rather than bemoanihowgy t he
the institutiona | design for the plant variety protection regime under
establish a more sustainable plant variety protection regime that is inclusive and capable of facilitating local and public seed
innovation and the creation of a transmission mechanism for low cost good quality seeds to small scale farmers in Zambia.
Accordingly this paper argues that a more permissive approach to the interpretation of Article 27(3)(b) of the TRIPS can assist

Zambia repair the Zambian Plant Breeders Rights Act.

In so doing this paper is underpinned by a doctrinal approach and provides a critique of the institutional design of the Zambian PVP
model, a model that is wholly transplanted from the European International Union for the Protection of New Varieties of Plants
(UPOV) model of 1991. In addition this paper employs the concept of sustainable agriculture as its theoretical foundation for two
key reasons. First the paper employs the concept of sustainable agriculture as a lens through which to re-balance, in the context of
Zambia, the competing and conflicting policy objectives for protecting plant varieties. Secondly, the concept of sustainable
agriculture provides the theoretical foundations for proposing policy and legislative reform to the Zambian Plant Breeders Right Act.

Intellectual Property & Indigenous Knowledge

What is significant is that key findings suggest that for the context of least developed countries such as Zambia, developing

sustainable legal institutions will require norm setting at national level to implement TRIPS obligations that takes into account factors
such as the function that plant variety protection is to play in an economy; existing seed systems; farming systems and local social
economic conditions. Also it was found that balancing the objectives for protecting plant variety protection will also require the
development of local capacity of policy makers in intellectual property policy formulation to enable policy makers to tailor and adapt
sui generis intellectual property rights such as plant variety protection, using TRIPS flexibilities, to fit local contexts and needs.

From this starting point this paper looks at what amendments are necessary to rebalance the public policy objectives within the Act,
in particular, with a view to facilitating: access to; transmission; and use of new seed technologies relating to staple food crops. The

Panel 5B

paper demonstrates that Zambia has failed to utilise TRIPS flexibilities in the design of its legislation and that the creation of a new
breederso6 exenamapti @am wonplodtant start in creating a plant breede
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Intellectual property systems for developing countries

Gregory Mandel, Temple University, Beasley School of Law

Most international intellectual property debates fail to seriously consider the fundamental question of how to optimize the
environment for innovation, focusing instead on whether a particular policy benefits or harms a particular country. The cost of this
misplaced focus is significant as states fight bitterly over how to divide fixed benefits, rather than seeking to improve social welfare
through greater innovation. This missed opportunity is not a surprise, however, given the difficulty of trying to identify which
intellectual property regimes will support greater innovation. Innovation is a highly complex cognitive and social phenomenon
involving significant uncertainty, varied creative and motivational influences, and multiple spill over and feedback dynamics. Layered
on top of the social phenomena of innovation is the complicated legal system of intellectual property law, muddying the analysis
even further. Determining the relationship between intellectual property law and innovation is hard to parse and often impossible to
decipher directly.

This article makes three sequential contributions concerning intellectual property systems for developing countries. First, a common
trope in many international intellectual property debates is that stronger intellectual property regimes will promote greater innovation.
Such arguments typically rely on traditional law and economics reasoning and they have been criticized on multiple grounds,
including for failing to consider the distributional effects of innovation and ignoring cultural differences. This article adds to the body
of critique, but does so using |l aw and economicsd own met
intellectual property rights necessarily lead to greater net innovation incentives are simply incorrect. Optimizing the net incentives
to innovate provided by intellectual property law requires balancing the benefit of the incentives that intellectual property law provides
against the costs of exclusivity produced by those very same laws. Maximalist approaches generally ignore the exclusivity costs of
intellectual property law, and therefore fail to take their full effects into account. Once the exclusivity costs of intellectual property
laws are considered, stronger intellectual property laws do not necessarily lead to greater innovation.

Second, the Article develops an empirical approach to intellectual property law and innovation that leverages international trade
data in an effort to identify indirectly which intellectual property regimes are more likely to provide greater net incentives to innovate
globally. This approach exami niesnav atoiuon rgdcdd rtaa ei mail aatce
intellectual property rights regimes. The analysis examines thirteen countries at different stages of economic development, including
South Africa. In short, countries that export more innovation products than they consume tend to favour strong intellectual property
rights regimes so as to reap the greatest rents from others, while countries that import more innovation products than they produce
favour weaker intellectual property laws so as to take advantage of innovation by others. Neither type of country will favour
intellectual property regimes that maximize global incentives to innovate. Countries that happen to produce and consume relatively
equivalent value from high-innovation goods, on the other hand, will tend to have self-interested incentives for an intellectual property
system that supports the greatest innovation possible. These results help clarify why maximalist intellectual property systems are
not beneficial for global innovation generally nor developing countries individually.

Third, the Article explores what the trade data results mean for the course of intellectual property law and innovation in developing
countries. The findings underscore that the relationship between intellectual property systems and development is highly context
dependent. As many African countries stand on a threshold of development, trade balance data can be utilized to help identify which
intellectual property regimes may provide the most beneficial domestic innovation strategy. In addition, the approach used here can
operate dynamically to offer feedback on how changing course on intellectual property rights can be advantageous in a rapidly
evolving economy.
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The effects of the politics of development for benefit sharing with mine communities in South Africa

Anri Heyns, University of Cape Town, Mineral Law in Africa

Generally, it is not questioned whether economic and human development is worth pursuing, as many have benefitted from
generous development initiatives. As instrument and an ideal in itself, development has become a globalised solution to poverty.
Due to its apparent political and ideological neutrality, it is regarded as the natural path to be followed by any society in pursuit of
overcoming poverty, economic growth and human freedom.

Whereas nation states are mandated in terms of legal instruments to promote and respect the right of development of its citizens,
multinational corporations are also expected to contribute to development. Mining companies, for instance, make amends for their

historic exploitative operations by contributing to the development of the areas in which they operate. In South Africa, where mining

has been branded by the Truth and Reconciliatdd,n ELowmeritsysi amd ai
mining areas are addressed by the socio-economic empowerment measures provided for by the Mining Charter and the Mineral

and Petroleum Resources Devel opment Act 28 of 2002 (innydeRpanyo ) . (
to put in place projects that would contribute meaningfully to the development of the mine community in which the mine company

operates.

Ives

The idea of development was conceived in the Western world during the second half of the 20th century as a means to address
poverty after the Second World War and as a result of colonialisation. The concept has its origins in the thoughts of Western
economists and lawyers, and has therefore been associated with neo-classical and neo-liberal theory. These theories ascribe
certain significance to institutions such as the economic market and the law, which institutions play a decisive role in the allocation
of resources and therefore poverty alleviation.

The post-war period coincided with great economic growth, but the world has changed since then and levels of economic growth
have stagnated. Development is critiqued for not achieving its goals and for merely becoming a means of measuring or describing
different regions in the world. The conceptis furthercritiqued f or per petuating an idea of infer
and ficontested hypotheseso, and for constituting a new form of

The purpose of this paper is not to dismiss the development project because of its association with neo-classicism and neo-

Mining & Extract

liberalism, but rather to expose the subjectivity of the concept that is development. This subjectivity undermines the assumption that
development is natural and ideologically neutral, therefore providing an opportunity to challenge the idea of development as a

means to address poverty and other past injustices. By considering deconstructionist and post-modernist critiques of the
development project it will be shown how the development project frames both the problems and solutions regarding development
in a manner that requires Western intervention. The purpose is therefore in the first instance to acknowledge the politics of
development, or the underlying power relations and ideological motivations for development. These aspects will have consequences
for how development is conceptualised by lawmakers and accordingly also for the relationship between those tasked to develop
and those earmarked for development.

The latter mentioned relationship can be compared with the relationship between a mine company and mine communities in the
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area in which the company operates. In South Africa, this relationship has historically been fraught with contention due to the
exploitation of black labour and land dispossession. Incidents such as the Marikana shootings in 2012, show that the relationship
has still not been mended and suggests that mine communities want more done to address their poverty.

I't is in this sense that sharing the benef i tferthe purposésmwfithisgapére c 0 m¢
refers to measures utilized by mine companies to share the profits from mining with those affected by mining. These measures

should ultimately make up for the impacts of mining, both current and historical. The empowerment provisions of the Mining Charter,

such as mine community development, are regarded as measures to share the benefits of mining in South Africa for the purposes

of this paper. Benefit sharing and development are therefore regarded as part and parcel of a globalized solution to poverty.

The purpose of this paper in the second instance is to determine, by assessing the Mining Charter, whether the politics of
development affect benefit sharing in mining in South Africa. This will be determined by consideringthei e mp ower ment 0 per
from which the Mining Charter operates, which, as will be argued, has also been influenced by global development rhetoric. If it is
argued that development theory still largely reflects the views of the developed world, the question can also be raised whether the
policy behind development initiatives in mining in South Africa is biased towards mine companies, or even specific types of
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communities. It can therefore be argued that the politics of development will also become the politics of benefit sharing. The question
should then be asked to which extent the politics of benefits sharing affect the relationship between the mine company and mine
communities; especially if one of the objectives of benefits sharing is to address the historically unequal relationship.

These questions will be considered in the light thereof that the minerals of South Africa ought to be held for the benefit of all South
Africans in terms of the MPRDA. The Mining Charter, however, identifies specific beneficiaries of the mentioned benefit sharing
mechanisms. Will the politics of development or benefit sharing therefore affect how the law makes this differentiation? In other
words, will the underlying power relations and world view of the development project translate into how the beneficiaries of
development are described?

The paper will address these issues from a legal perspective and will therefore focus on the relationship between the law and
development. Since development primarily addresses poverty, the relationship between the law and poverty will also be considered.
It will be argued that poverty represents an injustice and that any approach to alleviate poverty, such as development, should be
able to restore justice.

To blame the politics of development for all problems arising from the relationship between mine companies and mine communities,
will oversimplify the matter. If, however, development is accepted as a solution to poverty and inequality without investigating and
acknowledging the worldview development represents, the perception of mine communities that benefit sharing by mine companies
is insufficient, will persist.

Water pollution: A legacy of mining and its implications for communities

Bernard Kengni, University of Cape Town, Mineral Law in Africa

Most often when one thinks of mining, he thinks of wealth. Like many countries around the world, South Africa has continuously
relied heavily on mining activities to generate wealth intended to improve economic development, infrastructure and provide
employment. However, there is the bad side of mining that is certainly not known to everyone. That is it damaging impacts on the
environment.

It is time that the impact of mining is seen by all beyond its economic benefits, by focusing on the role of mining in environmental
degradation, specifically water pollution and its impacts on vulnerable communities. Sustainable mining should also be given better
attention, especially by the law which can and should create a balance between the impacts of mining i both positive and negative.

The more than 100 years of ongoing mining activities in South Africa, indicate that as long as new mines have been opened, older
ones have been closed. As a result, the environment is repeatedly affected, causing a range of undesirable effects such as water
pollution which has a negative effect on local communities.

Based on the above, it is obvious that, though mining caies
through the creation of jobs as well as the development of various infrastructures, it equally has the potential to adversely affect the
environment.

Vast regions of South Africa and the geographic isolatiom
result of water pollution caused by mining activities in certain regions. A major concern for these communities is the lack of sufficient
access to clean water resources enjoyed by other mine-free areas and their city counterparts in particular. In particular, water that
is safe for human consumption, farming and other uses that have the potential to contribute to their wellbeing.

The Case of Communities in and Around the Highveld of the Mpumalanga Province

The Highveld is the biggest and most economic part of the Mpumalanga Province (Previously called Witbank). The most mined
mineral in the Highveld is coal whose mining began in Witbank as far back as 1868, but large scale coal mining only began after
1886, following the discovery of gold in the Witwatersrand.

Water pollution

Given the long history of coal mining, some deposits have been worked out and some mines closed. With closure, numerous
environmental problems emerged. Water pollution is one of the most severe environmental problems in the Highveld area. One
particular issue is that old and abandoned mines expose chemicals and mineral salts to underground water. Acid Mine Drainage
(AMD) is probably one of the biggest threats to the environment and which causes a negative impact to human health and water
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resources. AMD is quite problematic in the Highveld areas. Acid Mine Drainage occurs in abandoned mines, as well as current
mines. Most often it finds its way into water sources such as streams in and around communities, and dams built for the supply of
fresh water to communities. Some few years back, the degree of contamination of water in the Middelburg Dam exceeded the
quality limits for water meant for human consumption. The Witbank dam catchment also indicated unacceptable levels of sulphate.
If and when the main water supplies get contaminated, it is likely to cost more money to purify water for local communities.

Implications for communities

1. Limited access to clean water for human consumption and for recreational purposes which is a threat to community
wellbeing. Most known health issues associated with mining are the irritation of mucous membranes or the eyes
when and after swimming in contaminated waters.

2. The aquatic ecosystem is also seriously affected i there have been reports of dead fishes in streams and damage
of vegetation, all caused by mine-polluted waters.

3. The impacts equally include the sterilization of land due to the collapse and acidification of soils, leading to poor soil
for farming. As well, the situation as discussed above has in some cases resulted in shortage of clean water for
irrigation.

Considering the rate of water shortages in South Africa, exacerbated by water-polluting activities such as mining, we might be
heading to a point where more financial resources will be needed for investment in water purification and the development of other
water sources. Should that become the case, it is highly possible that there will be a cost associated to access to purified water
resources. Mindful of the poor living conditions in most communities, one can already anticipate that some community members
might continue using the easily accessed contaminated waters. Except mining companies and or the government are willing to
subsidise the development of clean water and make it accessible to mine communities free of charge or at least at affordable rates.

The abovementioned effects of water pollution relating to mine communities are puzzling, mindful of the fact that South Africa is
regularly portrayed as having one of the most progressive set of legislation in the world. Particularly, the environmental and water
legislation are hailed for being very inclusive and explicit, following constitutional provisions guaranteeing environmental human
rights for all.

If that is the case, how does one then explain the alarming degree of water pollution caused by mining? Does this suggest that:

1. Mining companies are not compliant with the provisions guiding water protection;
The laws are poorly implemented and or enforced;
The laws are ineffective and thus need to be amended to respond effectively to the challenges facing the South
African water sources?

4. Or does it imply that the above are all working against water protection?

This paper will examine mining threats to environmental sustainability; specifically water pollution. The main goal is to highlight that

|l egislation can and should guide mining activities suchrighthat

to enjoy clean water resources.

Africa as a new frontier? Lawyers, extractive economies and global reconfigurations of political
authority: A case-study of the ‘Africa Corporate Bar’ in Paris
Sara Dezalay, Cardiff School of Law and Politics

In the wake of the 2008 financial crisis, the global search for new sources of energy and commaodity reserves, and the expansion of
infrastructure and telecommunication markets, the African continent is emerging as a new harbinger in the transformation of global
capital flows and the reconfiguration of political authority at the international and national levels. There is a growing momentum in
Europe and North America around the role that the law and legal institutions can play for development and the reduction of poverty
on the continent, in particular for the sustainability and transparency of so-called private-public partnerships between corporations
and African states.'’> These policy debates also hinge on the competing impact of the investing strategies of China and other
emerging Asian economies on the continent.

172 As evidenced by the leading role played by Germany in the framework of the G7 in 2015 to strengthen the struggle against corruption, and the
negotiation of fair and sustainable contracts between African states and foreign investors in the extractive industries. See
http://www.bmz.de/g7/en/Entwicklungspolitische_Schwerpunkte/Connex/index.html.
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This presentation looks at this renewed prominence of the continent as a source of mineral riches as an opportunity to assess the
relationship between capital investment, political configurations, and legal practices.

Looking at extractive economies in particular, it uses the law, legal professionals and legal practices, as an entry-point to explore
two interrelated questions. How is the extractive economy in African national contexts bound up with social, legal and political
developments at the domestic level and with global markets and metropoles at the global level? How, in turn, are the structure and
logics of extractive economies affected by and impacting on legal globalization patterns, in particular corporate law?

In scholarly and policy accounts, these developments are framed under contrasting discourses that reflect knowledge gaps, on law
and politics in the continent, and the position of Africa in legal globalization. The high profile of International Criminal Court
prosecutions against African dictators and warlords, massive rule of law investments in conflict and post-conflict situations, as much
as the formidable stakes of natural resources in the continent taint Africa with the image of a new political, economic and legal
frontier. Yet, discussions on the role of law and lawyers in the continent are often mired by a degree of defensiveness, if not outright
suspicion. Seemingly more than for any region or continent, the threshold question centers on the degree of failure of the legal
transplants inherited from colonial Empires, and the twin legacies of brutal colonial experience and Big Man politics.*” Further, in
sharp contrast with the wealth of scholarship on legal professions in Europe, North America, Latin America and more recently South-
East Asia, there is a dearth of research on lawyers in African contexts, with few exceptions.*” Indeed, lawyers appear under very
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contrasted guises: they are either idealized as a professional corps protecting the rule of law*”, or denounced as mercenaries at

the service of new strategies of looting of the continent.’’® On the other hand, there is a growing expert legal literature on the
transformation of global corporate legal markets and their expansion into the continent; as much as a wealth of policy and NGO-
based expertise on the detrimental effects of land- grabbing on the continent and the scarcity of natural resources on societal
relations. But this latter expertise remains by and large disconnected from scholarship in legal history, anthropology and
development focused on the transformations, in the long durée, of the historical trajectories of states on the continent under the
impact of successive globalization dynamics, including colonialism.*’”

The gist of this proposal is that the trajectories of lawyers be they Africans or Europeans, Asians and Americans i, their professional
strategies and political mobilizations, can be used as an entry-point to map out these changes as they reflect not only
transformations of state authority and capacity but also the historicity of dynamics of legal globalization on the continent.*’

It is developed in the context of a wider research project (in particular through collaborations with David Wilkins at the Harvard
Center on the Legal professions, Swethaa Ballakrishnen at NYU- Abu Dhabi and Jonathan Klaaren at Wits University). For the
purpose of the Cape Town conference - and subject therefore to ongoing developments of my fieldwork in the meantime i | will
focus on the emergence and transformation of what couldbedubbed t he O6Africa corporate baro i

Mining & Extract

major law firms, both Anglo-saxon (UK and US) and French, towards the African continent in the last ten years, has materialized,

in particular and somewhat paradoxically, with the settingup of o6 Africadé of fices in Paris.

With a research methodology based on relational biography (through biographical interviews with key individual actors), | look at
the emergence of this Africa bar and how its transformations i in terms of generational effects and legal practices i reflect wider
changes on the evolution of corporate legal markets on the continent and globally. The key position of Paris in relation to former
colonies in Francophone Africa has i nde efcorporate lavhie Padsddonirated by me r g
French and a handful of African lawyers, building on the double legacy of the US import of corporate law in Europe, but also
colonialism. The emergence of Paris as a beachhead for offshore legal markets operating on the African continent thus followed

Panel 6A

successive stories: the transplantation in Europe of a US model of legal practice from the 1960s and further in the 1980s'”®, the
reorientation of corporate legal markets following the financial crisis of 2008 towards Africa, as much as the US influenced
financialization of the Il egal practices involved in thecesnegot
extraction and infrastructure. These ongoing developments highlight the continuous transformation of the combinations between
economic and state power involved in the restructuration of the state and legal markets in Africa.

@J-F. Bayart and R. Bertr andpnEBmit PW2e06, pp. £3¢-360.c ol oni al parl e

174 E. Gobe, Les avocats en Tunisie de la colonisation a la révolution (1883-2 01 1) . Sociohistoire ,@dis RMC-Karttmlh,e ssi on
2013.

175 T.C. Halliday, L. Karpik, M. M. Feeley (eds.), Fates of Political Liberalism in the British Post-Colony. The Politics of the Legal Complex,
Cambridge, Cambridge University Press, 2012.

176 See T. Burgis, The Looting Machine. Warlords,t ycoons, smuggl ers and t he s Maspercollmd Auldisherd) 2015t of Af
177 See B. Ibhawoh, | mper i al Justi ce. Af Oxford, ORrferd Universiymmess,2e18.s Cour t

178 See S. Dezalay (ed.), Lawyers in Africa. Building the state, Politique africaine, 138, 2015.

1 Yves Dezalay, Mar chands de droit. La restructuration de | 0orRanseFajad,1992.i que i nt
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Benefit sharing in oil and gas communities in Tanzania

Shirley Mushi, University of Cape Town, Mineral Law in Africa

Tanzania has recently discovered large quantities of commercially viable gas reserves. It has been estimated that 55.08 trillion
cubic feet (tcf) of recoverable natural gas lays beneath the coast of Mtwara. This discovery has raised expectations among all
Tanzanians. While political |l eaders and the elite see t heg,

ndu

others see an opportunity to o6get r i ch orgtionacekid partidtlar), the predominamtc a | T

wish is to have a share in the benefits ripped from their land.

Much of the debate has centered on how to steer the new hhedr oc:

next big oil and gas producer. The government has passed laws on the governance and regulation of the oil and gas sector as well
as established a number of regulatory bodies and institutions. Whereas these laws take into account important regulatory measures
of the upstream, mid-stream and downstream activities, very little is covered on exactly how the affected communities will benefit
from their resources. Much as the oil and gas revenue management act provides for and regulates the management of the industries
revenue, it is not in itself sufficient enough to addresses benefits of the oil and gas communities. The oil and gas laws need to be
syncronised with other policies and laws so as to holistically address the question of how best communities around oil and gas
exploration and nation at large can benefit from their god given resource.

The failure of devising proper benefit sharing systems is witnessed in the poor history of mining Gold, Diamond and Tanzanite. The
mining industry has been poorly governed and regulated and has in a large part failed to fulfill its expectations of providing improved
social economic development within the mining communities and the country at large. This poor governance of the mining industry
remains foremost in the minds of Tanzanians. The prospect of history repeating itself is a genuine concern, and it is thus
understandable that there is heightened public interest in the new discoveries of oil and gas and how communities will benefit. As

an indication of heightened vigilance from thecitiz enry, t he Mt wara communityds vehemently

natural gas pipeline from Mtwara to Dar es Salaam on 23 May 2013. The lack of synergy between investment policies and land
issues as well as the respective mining or oil and gas laws is one of the major setbacks in realizing benefits for social economic
development.

Like any other development country, Tanzania relies on foreign direct investment for the exploration and extraction of its oil and gas
resources. Thus it is important that a synergy exists between investment policies, land issues and the oil and gas sector policies
and regulations for better realization on how best citizens can maximize their benefits. Tanzania has however for a long term
embarked on a foreign investment campaign without taking industry specific policies and regulations into account. In fact, the term
investor in present day Tanzania is almost an ineluctable statement in the lives of its citizens. It would be correct for one to
acknowl edge tshampaigmr on $oreignedirectdnvestment as one of his major achievements alongside his well-known
road construction projects. The down side of his campaign was however the claiming of there being a land bank for investment in
Tanzania paying little regard to the communities residing in the investment areas of the various sectors including oil and gas.

According to the world investment report, Tanzania has for the past five years been the leading country in East African as far as

attracting foreign direct investment is concerned. The world investment report shows that Tanzania has attracted about 48% of all

foreign direct investment in flow in the five East African countries. In the 2013 World Bank global economic prospects, Tanzania is

ranked 18th among the 20 fastest growing economies of the world. The IMF in its world economic outlook report ranks Tanzania as

the second fastest growing economy after Rwanda in east Africa. Tanzania's economy is said to be faster than that of the "East

African economicpowerhouse" Kenya. Surely the role played by foreign
allot to be desired.

As Tanzania registers success in its campaign on foreign direct investment, major policy questions on how best to realize and
benefit from such investment remain vague. The importance of aligning our foreign investment policies with the general and overall
development policies and strategies such as MKUKUTA among other national strategies cannot be emphasized enough. The
National investment promotional policy of 1996 is what informs the present day investment sector in Tanzania. Among major
challenges of investment is the whole question of | and antd
policy.

When one talks of gold, diamond, gas, cash-crops, wild-animals and all the God given gifts of nature; land is what bares all whether
above, on the surface or beneath. This gift of nature we call land is the mother to all being of mankind. Without land man cannot
exist. Land is to human being the only means by which he can obtain access to the material universe and utilize its power. Land is
an important factor of production.

dir
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As all investment involves land, African communities should enjoy their God resources as the important factor of production it is. In

the present day, the investor is believed to be the only one with the capital, technology and skill and know how. Whereas this is true

one cannot eliminate the power of owning the resources. We quickly dismiss our importance by assertions like "What is the

i mportance of having abundant natural resources without thaavi ng
one with capital equally needs the God given gift of land for natural resources.

The argument that we need to have investor friendly policies is valid but should not work to our detriment. Tanzania has witnessed
our policies and decisions fail in maximizing our benefits in a number of foreign investment sectors especially the mining sector. It
is high time that we review our policies so as to maximize our benefit and benefit sharing of natural resources particularly at the
grass root levels. The aim of this topic is to steer a discussion on how this can be done..

Panel 6B: Protest

The day the graffiti died'

Amr Shalakany, American University in Cairo, Law and Society Research Unit

For the Western media once interested in the Cairo of the Arab Spring, there is perhaps nothing more indicative of the short life of
the revolution in Egypt than the silence of the city walls.

Two years ago, my city was celebrated for a graffiti boom. Critics, photographers and curators descended on Cairo to document
the newly vibrant street-art scene, while foreign graffiti artists arrived to collaborate with locals on innovative and exciting projects.
A coffee-table book industry mushroomed, carrying pictures, essays, and interviews with artists, curators and gallery owners. Some
of the more iconic images made it onto T-shirts, calendars and greetings cards.

Protest

For two years, | proudly packed these souvenirs whenever | travelled to the Westd gifts for colleagues in Europe and the USA who

had kept faith wwvibleontddansngkrgcdnon. But r eised that Westerhinterésorp p e d .
these revolutionary souvenirs had faded; they had also become something of a political embarrassmentd their once inspirational
message now ringing as a false and facile osmtti mi sm; our oO6nonvi

At the beginning of the revolution in January 2011, the first graffiti | noticed consisted of simple slogans calling for bread, freedom
and social justice. These were painted with spray cans on the asphalt surfaces of the streets around Tahrir Square, on the limestone
walls of police stations and government offices, and, later, on the military tanks and armoured personnel vehicles that came to be
stationed on the Square. As the violence increased, there appeared stencilled images of the men and women who had been killed,
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injured or harassed by counter-revolutionary forces. Eventually, the slogans and stencils graduated into stylish and sophisticated
murals, painted on the large cement blocks that prevented demonstrators in Tahrir from reaching important security buildings in
downtown streets nearby.

But where once there was the creative energy of the artist in spray paint, stencil and murals, all we see today is whitewash,
whitewash and even more whitewash. If the walls are so dumbstruck, does this mean the revolution is dead?

For the Il egally inclined, the death of the Egyptian Raeokalsuti on
Wedve been to the polls ten times, had tmapto demacmcy)j thréeeaanstifuentp e r i c
assemblies, two constitutional referendums and practically four presidents (two in prison awaiting trial, one interim ex-president

about to resume his place on the bench as Chief Justice, and yet another army-general newly inaugurated as President.)

Far from killing the rule of law, has our revolution been too obsessed with transitional justice?

What follows are diary entries written retrospectively on the basis of newspaper articles from the first three weeks after General Sisi
was elected president in June 2014. Each entry recollects the past three years or so of our revolution, and shows how it was
saturated with the 6rule of | awd and an obsession wiidnlofCéitbr ans
graffiti, much of it whitewashed today. Yet, the whitewashing was often halfhearted; the graffiti, only thinly covered. So just as the
rule of law, democracy and transitional justice are not dead but are rather ideas that continue to structure the way we think about
present conditions so the graffiti remains and conti nuiersAntio co

180 Based on a paper published as: Shalakany, A.A. (2014).The day the graffiti died. London Review of International Law, 2(2): 357-378.
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the anti-army slogans that today denounce Sisi as a criminal and a traitor are the new graffitid even if they are not artistically
compelling enough to catch the Western mediabs eye.

Civil disobedience in Constitutional South Africa

Jameelah Omar, University of Cape Town, Faculty of Law

Civil disobedience, in various forms, has played important roles in political movements globally. Some of these forms are contested
theoretically. South Africa has a rich history which allows a unigue lens through which to practically interrogate civil disobedience,
both during Apartheid and during its present democratic dispensation since 1994.

Apartheid was a legal and social system based on segregation and subjugation along racial lines and generated victimisation and
violence through policies® aimed at achieving these goals. Physical force at the hands of the police as well as more subtle types
of violence, such as restrictions on freedom of movement, family life and economic opportunities were strategies employed by the
Apartheid state. The move from Apartheid to a constitutional democracy was made through the use of political resistance, foreign
economic sanctions, and at the end, a negotiated settlement between the National Party and the African National Congress. This
is essential to understanding the context of civil disobedience in South Africa.

This paper will conduct a theoretical definitional analysis of civil disobedience. This definition will then be critiqued and a test
developed for civil disobedience in South Africa. What the essential elements are for the definition of civil disobedience and whether
meeting these elements justifies the use of civil disobedience in a constitutional state such as South Africa is the particular focus of
this paper.

Rawl s defines civil ,dongotehteahscieniaueyetpditicdl @t contranyltoilasv usually done with the aim of

bringing about a change in th¥Thaw drefpaliitdioms wafs tdees i goar mmé

Lefkowitz adds an additional dmensi on to the concept of civil di sobedi ence
di sobedi enc e 0 -coeftivecand consmunitative ndisobedience undertaken by persons willing to accept the legal
consequences of their conduct, specifically, p e n a | i ¥*aCivil disnbedience is concerned with acts classified as politically
motivated by the need for change in law or government.*8®

Traditional civil disobedience is where the legal system or system of government is directly challenged because the laws or the
system are unjust.® One way of doing this is to directly challenge the precise law or policy that is under question. To illustrate,
suppose that a land distribution project will be discontinued due to resources being redirected from that project to another project.
To protest this policy change, the meeting being held at the local government offices are stormed in order to force being heard on
the matter. The unlawful conduct may include breaking and entering or damage to property. This example does not exclude the
indirect form of civil disobedience. Using this same scenario, it is not only the resource issue that is being challenged, but also the
systemic issues of lack of access to elected representatives and no public consultation.

South Africa has one of the highest numbers of protests each year, with an amount of 191 protests recorded for 2014.%%” Many of
these protests are service delivery protests aimed at challenging unequal access to basic services. Generally, civil disobedience
that challenges socio-economic conditions will often be indirect in nature. This is for two reasons, firstly, there is sometimes no
formal law or policy that can be challenged,® and secondly, in a context such as post-Apartheid South Africa, the legal and social

181 M Shaw Crime and Policing in Post-Apartheid South Africa: Transforming Under Fire (2002) at 2.
182 John Rawls A Theory of Justice (1921) 364.
183 Rawls op cit (n.182) 363.

Bl efkowitz 60n a Mor al FRethigshll7 (2007)2C5. vi | Di sobedi enced
1L J Macfarlane 6Justifying P&athidsse4ac3@l Di sobedienced 79 (1968) 1
M Cohen 6Civil Disobedience i n a TdvassdchusetistReview 21l at P1e.iMactarlaaecop @t (n1183). ( 1 96 9)

187 Municipal 1Q Press Release: Uptick in service delivery protests in third quarter of 2015 available at
www.municipalig.co.za/publications/press/201510051129504623.doc (accessed 26/04/2016). At the time of the release of this press release in
October 2015, 2015 had shown a decrease in numbers with an amount of 129. However, it must be noted that this is not the full year and this time
period excludes the 2015 university student protests across South Africa that occurred after this time period.

188 There have been some examples of concrete policies being challenged. For example, in the case of Lindiwe Mazibuko and Others v City of
Johannesburg and Others CCT 39/09 [2009] ZACC 28, the City of Johannesburgd s p ol i ¢y o {paid watermatérd wiassgccegsfully
challenged as well as the Free Water policy of 6 kilolitres per month of water being provided for free was held to be unreasonable, and instead the
court found it should be 50 kilolitres.
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system as a whole are not democratically illegitimate and therefore protest aimed at the social structure often appear to target
ancillary issues.

Is a distinction between direct and indirect civil disobedience a useful one? It would be an essential one for those arguing that
justifiable civil disobedience can only include direct civil disobedience. # This paper does not take that view because it is contended
that some injustices are not possible to challenge directly.*® To paraphrase the poignant words of Howard Zinn, to deny the
justification of indirect civil disobedience is to accept that fundamental evils such as poverty and racism will remain unassailable.*
More pragmatically, is the distinction really one that describes the conduct of the disobedients, or can it not be more accurately
understood as describing the system in which the conduct takes place?

MacFarlane proposes a distinct test for when civil disobedience is capable of justification in a Constitutional democracy.*®? This is
important for the South African case because despite the democratic government and processes, the socio-economic inequalities
remain. Civil disobedience targeting deplorable living conditions are aimed at redress of the whole system and should not be
understood as discrete issues of better access to sanitation or better educational facilities.

Lawyering protest: Critique and creativity

Lisa Chamberlain, Gina Snyman, Mbali Matandela & Sherilyn Naidoo, University of the Witwatersrand, Centre
for Applied Legal Studies

In the struggle against apartheid, human rights lawyers were well-versed in criminal law, as providing representation in criminal
proceedings for their activist comrades was an everyday part of their work. After the transition to democracy, criminal justice work
ceased to be a focus of many public interest legal organisations. However, in the past few years there has been a resurgence of
the need for this kind of support to communities across South Africa.

Although democratic and governance structures unquestionably are transformed since apartheid, true political inclusion remains an
aspiration and not an achievement. This is evident from the increasing suppression by the state ofso-c al | ed 6ci vi |
such as the right to protest. Moreover, more than ever we see in South Africa the importance of understanding the intersectional
nature of rights violations, where those whose socio-economic rights are violated, also experience the violation of their civil and
political rights. People living in poverty, for example, are often arrested for protesting against the lack of water and sanitation;
Mari kana mineworkers, protesting economic 6unfreedomd, ertyare
tear-gassed for demanding the right to education.

This injustice is also racialised through the perpetuation of poverty alongside the accumulation of wealth and profit. The continuation
of poverty impacts black South Africans more than any other racial group in South Africa, making black South Africans particularly
vulnerable to an entrenched cycle of poverty. The absence of basic services, dignified living conditions and living wages perpetuates,
rather than alleviates, conditions of extreme poverty. This need not be the case given the potential of South African industries, such
as mining, agriculture and the robust financial sector, to act as a catalyst for local economic development. Yet it is predominantly
black communities who resort to protest in an attempt to force systems of power to hear them. It is therefore also predominately
black community members and activists that face criminalisation through excessive and obstructive state response to protest
activity.

The Constitution provides that everyone has the right, peacefully and unarmed, to assemble, to demonstrate, to picket and to
present petitions (section 17 of the Bill of Right s) .framhewerk
enacted to give effect to this right. However, despite the protection written in these legal instruments, criminalisation of protestors
is rife. Evidence suggests that the state is drifting towards greater intolerance of protests, with softer forms of policing being replaced
by harder and even lethal policing, and municipalities routinely censoring protests that are critical of their own performance.
Communities seeking to protest thus face obstruction from local government and the South African Police Service, as well as a very
real risk of arrest and criminal charges. This notwithstanding the fact that protest is often a means of last resort, used when frustrated
communities can no longer justify continued fruitless attempts at engagement.

189 Cohen op cit (n186) 220.

190 HA Bedau 'Civil Disobedience and Personal Responsibility for Injustice' 54 (1970) 4 The Monist 520. Cohen op cit (n186) 225.
191 Bedau op cit (1190) 525 (quoting H Zinn Disobedience and Democracy).

192 MacFarlane op cit (n185) 43.

and

kil

Regu



#AfricalSA  E1E2 @ClsUct Pg. 94

In spite of the fact that protestsar e so central to South Africads politics, there
Many civil society organisations assist their community partners and clients to defend their right to protest, but no organisation is
dedicated solely to protest-related issues. The legal organisations operating in civil society have been receiving increasingly frequent
requests to assist with the negotiations around section 4 meetings (held in terms of the Gatherings Act), bail applications for arrested
protestors and even subsequent criminal trials. While many civil society organisations have begun working on protest-related

issues, this work has not always been co-ordinated, and these organisations have very little if any existing capacity to respond to

the scale of these requests.

In response to these needs, civil society organisations have launched a collaborative project known as the Right2Protest Project

(R2P). lItis a coalition whose collective objective is to support the realisation of the constitutional right to protest, in a co-ordinated
way.R2P6és vision is a country in which protestors are ablmedt o ex
and can do so without fear of being criminalised for their protest action.

The R2P Project includes the following elements:

1 A full-time attorney to take on both civil and criminal cases flowing from protests, including urgent court applications where
protests have been prohibited, bail applications and conducting the defence of those protesters in protest related criminal trials.

1 A protest information portal consisting of:

o A protest hotline to provide callers with advice on the process of planning a protest, notification of authorities and
engagement with authorities at meetings. The hotline will also serve as a clearing house for requests for legal and
other assistance.

0 A website acting as a repository of the material produced by members of R2P.

Protest

1  Where there is a need to make strategic interventions at the level of policy- or law-making, advocate for compliance with the

law, lobby high-level government authorities, or strategic litigation, R2P will facilitate those interventions, which will be executed
by individuals, organisations or institutions who are mandated to perform those functions, for example NGOs or universities.

1  Where there is an opportunity for advocacy, publicity and journalistic work R2P will facilitate other organisations to write for the
media, work with journalists on specific reports on cases, as well as trend reports, hold workshops with journalists on reporting
on protests, hold civil society meetings to discuss strategic options for the Gatherings Act, meet with government, SAPS and
Municipalities about research findings, and where necessary advocate for changes to how gatherings are regulated, including
a possible review of the Gatherings Act.
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R2P&6s |1 argest contribution to protest work is the oppBroectusni ty
deliberately set up to encourage cross-disciplinary learning so that protestors benefit from the expertise of lawyers, activists,
researchers and journalists.

This paper will examine the context to which R2P is responding, outline the proposed modality of the project and discuss some of
the key issues confronting R2P.

The crucible of horrid protest laws

Mluleki Marongo, Section27

A cardinal aspect of this paper looks at the personal circumstances and personal stories of those disproportionately affected by bad
protestlaws. |seektodemonstrate that a peopleds based approach to | aw mak
poor and illiterate is the cure that is needed for bad protest laws. | argue that appreciating the circumstances of those
disproportionately affected by bad protest laws and who, because of their personal circumstances, are more likely to embark on a
protest and therefore find themselves locking horns with public order police, are already marginalised in society then how we create
protest laws,thesub st ance and shape of those | aws must be a response to

protest laws create conditions within which protests can evolve instead of stifling protests.

Protest | aws, by r e s p oited,iwil gopnseqaently beagme lavis shat haoness the caltore of protests.
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Protests are an intrinsic quality of the South African polity and culture. They are cemented in the annals of our history not only as a

tool of rising against a bad government but also as a means for people to express themselves and to rally in unison behind the

same idea. Events such as the 9 August 1956 womendés march to
Soweto uprisings in 1978 and the 1989 March in Cape Town led by the Clergy such as Frank Chikane and Archbishop Tutu anchor

protests as a distinct South African culture.

Methods of protests have evolved and their evolution is symbolic and significant. There are four central ways (among others) in
which this evolution has taken place: First, the use of faeces against those to whom the protests are directed not only because there
is an absence of other items to be thrown but because in those protests and in those localities, faeces are symbolic of something
more. Secondly, naked protests in various universities in the country. Third, protestors demanding those they are protesting against
or those who are receiving their memorandums to sit on the floor with them before any talking can take place. Fourth, the use of
white bodies to protect black protesters from violence by the police. These are only some of the ways in which we see the culture
of protests evolving.

Although an evolution has taken place, in some respects, on protests, there is a possibility of that evolution being stunted and of
that culture being decimated due to bad laws that regulate protests, inefficient and insufficiently trained public order police and the
horrid implementation of protest laws.

On July 2014, 3500 Community Health Workers (CHWSs) were summarily dismissed by the Free State Department of Health. 127
of them decided to participate in a night vigil outside the office of the MEC for Health in the Free State. They were arrested and
convicted with attending a gathering for which no notice was given. In describing the circumstance in which the CHWs were arrested
their attorneys, SECTION27, stated:

AAt no time during the night vigil where they were armeste
damage property. They simply wanted a meeting with the MEC of Health to address their challenges, after several
unsuccessful attempts and requests to do so. Instead they were arrested, thrown into the back of police vans and imprisoned

Protest

in police cells. The arrests were only the start of their ordeal. Over the following two years the #BopheloHouse94 would

have to travel at high cost to court seven times from across the province, spending a total of 14 days in court before they
were finally convictedinOcto ber 2015. 0

What happens when poor elderly women, to whom historically (through Apartheid) the legal system has been an instrument for the
desecration of their dignity as black people, they now get summoned to interface with the same legal system and are proceeded to
be convicted for protesting their dismissals?

In this paper we intend on demonstrating that bad laws and bad implementation of laws have multifaceted egregious harms not only
to the legitimacy of the laws themselves but also to the legitimacyof our Consti tuti onal democracy, f
democracy and consequently on peopleds dignity.
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More than merely responding to the conditions within which people find themselves in their lives, there are legally specific actions
that can be taken in ensuring that laws do not kill protest culture but protect it.

The Constitution of South Africa recognises the pivotallyandatur e

unarmed, to assemble, to demonstrate, to picketand t o present petitions. o

A useful guidance in the protection of protest cul turstrespest, sect
protect, promote and fulfil the rightcotd nandefmBridrotodd Ralglhtgi. v e
which | will argue that in our current protest laws have not been fulfilled and that if they were to be fulfilled, the entire regime of

protest laws would be enhanced for the better.

Lastly,section7(3) of the Constitution states that: ithe rights in the
to in section 36, or elsewhere in the Bill. The way in which protest laws currently limit the right to protest is not reasonable or

justi fiable in an open and democratic society based on human di
means to achieve the purpose of the limitation, as required by section 36. This all contributes to what may well be the extinction of
protests, the decimation of the collective dignity of people and consequently the erosion of our Constitutional democracy.
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Promoting participatory forest management: A critical and comparative review of South Africa and
Namibia’s forest legislation
Alexander Paterson, University of Cape Town, Institute of Marine and Environmental Law

Forests covers 30 percent of the earthés terrestrial | ahiglscap
landscape are diverse. From a biological perspective, they are the largest repository of terrestrial biodiversity and home to many of

the worldbés most endangered speci e Slterouf poliutad ar,mMmitigate the imgactsah dlimapee r s p €
change by absorbing and storing carbon dioxide, improve the quality and quantity of essential fresh water resources, and preserve

and replenish soil stocks. From a socio-economic perspective they are equally important providing numerous environmental goods

and services to people living within, adjacent or at a significant distance from the forested areas. These include providing food for
nourishment, wood energy (for heating homes, cooking food and sterilising water), construction materials for shelter, and
employment in the formal and informal forest sector.

t

Owing to the vital environmental goods and services forests provide to society, international and domestic policy makers have

sought to introduce comprehensive policy and legal frameworks aimed at seeking to simultaneously conserve and promote their
sustainable use. At last available count, 156 countries had adoptedspeci f i ¢ forestry | egislation, 7
were covered by a national forest programme, and 13 percent of
protected areas.

With 80 percent of t ihstatewwmedlladddfeasililydacilgating the irhpéemdntatiorgof tike above comprehensive
law and policy framework, it is disconcerting to note that global forest cover has decreased by 300 million hectares since 1990.

ironmen

While the rate of deforestation is apparently slowing somewhat, the global rate of deforestation remains at approximately 13 million
hectares per annum. Adopting a slightly longer temporal perspective, this translates into the earth having lost approximately 40
percent of global forest cover in the last 300 years. From a regional perspective, Africa lost 3.4 million hectares per year in the
period 2000-2010, the second largest net forest loss during this period per continent after South America.

This rapid rate of deforestation, coupled with degradation of the remaining forested areas, naturally significantly undermines the
provision of the numerous essential environmental goods and services forests afford to humans and other species inhabiting the
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earth. Focussing, for example, on climate change, deforestation is the third largest source of greenhouse gas emissions, contributing

approximately 19 percent to global emissions. A failure to curb deforestation and associated forest degradation is recognised as
significantly jeopardising any global effort to reduce global warming.

Given the above state of affairs, it is not surprising that policy makers have experimented with different approaches to forest
governance over the past 50 years. Literature canvassing forest governance in particularly the past three decades is littered with
terms such as community-based forest management, community forestry, social forestry, collaborative forest management,
decentralised forest governance and participatory forest management. Notwithstanding this variety of terminology and in no way
dismissing the diversity of the nuanced approaches and institutional arrangements inherent in each, all are generally analogous to
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moves in the broader conservation discourse to recognised decentralised forms of community-based natural resource management.
Furthermore, all appear to be underpinned by three main tenets. Firstly, promoting community governance by divesting authority
over forest management from the state to local communities. Secondly, promoting ecological sustainable use as the central
management goal, with local communities assuming responsibility for maintaining and restoring forest health. Thirdly, aiming to
provide local communities with equitable social and economic benefits from forests. It is this approach to forest governance, which
from now on shall be referred to as participatory forest management (PFM) given the prevalence of the use of this term in the African
context, which shall form the main focus of this paper.

From its initial humble beginnings in Nepal (1978), Philippines (1982) and India (1990), PFM regimes now span 18 percent of the
worl dés forest area. It is however far | ess prevalent intnitmketAf
forest area subject to some form of PFM regime. One common theme inherent an almost all analysis of PFM, is the importance of
an enabling regulatory framework. Many jurisdictions in Southern Africa, including South Africa and Namibia, have sought to
introduce legal frameworks to promote, enable and regulate PFM in the last decade and a bit, but debates still abound as to what
elements are central to their successful implementation. In 1998, South Africa introduced the National Forests Act, which promotes
participatory community forestry through the conclusion of community forestry agreements between forestry authorities and
communities. Namibia on the other hand, introduced its Forest Act in 2001, which seeks to promote the same ideal through the
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establishment of community forests, similarly created through the conclusion of an agreement between state authorities and relevant
communi ties. Not withstanding having both undergone signiilai cant
social and economic rigors associated with this transformation and having introduced new forestry legislation within a few years of

one another, the two countries have had very discrepant experiences in the implementation of their respective legal frameworks.

South Africa has to date not implemented a single community forestry agreement aimed at promoting the sustainable management

of indigenous forests. Namibia on the other hand, has established numerous community forests, which at last count covered an

area of approximately 2.55 million hectares.

Within the above context, this paper seeks to critically consider the very discrepant experience of these two countries in
implementing the legal tools embedded in their respective forestry laws for promoting PFM. The paper proceeds by providing a
review of the origins, forms, nature and factors which theorists have identified as influencing the success of PFM, with a view to
distilling a theoretical matrix against which to consistently and coherently compare and contrast the two jurisdictions. Key themes
which emerge through this theoretical analysis which should be addressed in the relevant legal framework include the following:
ownership/rights; scope; process; institutional arrangements; management; use and benefits; and oversight mechanisms. Having
grappled with the relevant theoretical context, the paper then shifts to compare and contrast the relevant legal frameworks of
Namibia and South Africa. In respect of each jurisdiction, the paper firstly provides a brief overview of the relevant context and
domestic legal framework, and then seeks to review each against each of the themes identified above. The paper concludes by
distilling a range of key lessons for future legislative reform in South Africa aimed at promoting improved participatory forest
management, lessons which are informed by the Namibian experience.

Contested regulation: Is CITES an appropriate instrument for combating illegal wildlife trade?

Annette Hiibschle, University of Cape Town, Environmental Security Observatory

The multilateral treaty, the Convention on the International Trade in Endangered Species of Wild Fauna and Flora (CITES), provides
the regulatory framework for international trade in endangered plant and animal species. Its stated aim is to ensure that international
trade in specimens of wild animals and plants does not threaten the survival of the species in the wild, and it accords degrees of
protection to more than 35 000 species of animals and plants (CITES 2014)'*3, The economic exchange of wildlife products was
legal and legitimate until regulators declared otherwise in the 1970s. Twenty-one states signed the Convention initially, which had
placed 1100 species on the appendices, a system of negative listing. The underlying philosophy was that international cooperation
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would prevent international trade causing species extinction. Since its humble beginnings, 183 countries have joined CITES. These

state parties meet every three years at the Conference of Parties (CoPs). My paper seeks to understand the normative agendas
underpinning the CITES regulatory framework, the role of private interests and agendas in sponsoring specific determinations and
the conflictual relationship between science-based and political decision-making processes. | draw, amongst others, on empirical
data gathered at the CITES Conference of Parties 17, which took place from 23 September to 5 October 2016 in Johannesburg.

CITES as a platform for North-South conflict

Seen as the 6Magna Caglawmnal®73%%, others leghrd thd GITES gppresachrtoeonservation as fundamentally
flawed (for alternative views, see: Hutton/Dickson 2000). As most of the planetds remadadbali ng
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South and northern countries are perceived as particularly concerned about the potential loss of biodiversity, the Convention has
become a platform for North-South conflict (Hutton/Dickson 2000b: XV)'%, and its legitimacy has suffered as a consequence.
Powerful alliances between state and non-state actors have had a lasting influence on the cornerstones of the convention. South
Africa, although a pariah nation during the height of apartheid in the 1970s, was one of the founding signatories of the Convention.
Moreover, key endangered wildlife consumer countries such as Cambodia, Laos, Myanmar, Taiwan, Vietnam and Yemen only
joined CITES more than 20 years after the Convention entered into force, allowing a massive window for uncontrolled international
trade in wildlife in the interim period.

193 CITES, 2014: What is CITES. <http://www.cites.org/eng/disc/what.php>
194 | ayne, Elizabeth, 1973: Eighty nations write Magna Carta for Wildlife. In: Audubon Magazine 3, 79i 102.

195 Hutton, Jon/Barnabas Dickson, 2000: Introduction. In: Jon Hutton/Barnabas Dickson (eds.), Endangered species threatened convention: The
past, present and future of CITES, the Convention on International Trade in Endangered Species of Wild Flora and Fauna. London: Earthscan, XVi
XX.
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The north-south divide'®® and the perceived politicization of CITES became increasingly evident when the African elephant was
6uplistedd (moved from Appe n danxfivbry products enterpdeimodadrce in 1989. Eha mltopdsdl fer
the complete ban was based on recommendations from the CITES Elephant Working Group and a study undertaken by the specially
convened lvory Trade Review Group. The group found that neither the quota management system nor any of the earlier CITES
resolutions had stemmed the tide against illegal poaching of elephants and trade in ivory ( 6 t -R&fes2000)'¥". In the run-up to
the ban, Western conservation NGOs had campaigned in favour of prohibition. The CITES proposal was adopted despite objections
from 9 southern African elephant range states, and Japan and China. Back then the population of elephants was considered stable
or rising in Botswana and Zimbabwe. A similar scenario was replayed at the 17" CITES CoP.

The role of local communities in listing decisions

Whil e CITES Secretary General Dr John Scanlon branded the
vulnerabl e wil d af®tmelae key cahstitywehces thas doonot share these sentiments. Amongst these
constituencies are several parties and local communities from the Global South who feel that their voices are not heard when crucial
listing decisions are made. Yet, they are the ones who have to live with the consequences of CITES resolutions and decisions. The
big elephant in the conference room was why parties and conservation NGOs far removed from the realities of living with wild
animals should have a say in listing decisions.

Ideally the regulation of a formerly legal activity or product should involve a protracted process of public consultation with affected
constituents, negotiation, drafting and implementation. lllegalization per se presents a socio-political process rather than a static
condition, likely to lead to regulation that tend to favour the preferences of powerful political and economic elites (Heyman 2013:
304)™°. The influence of professional knowledge, scientific insights and disciplinary regimes is likewise not to be discounted in the
process of legalization or illegalization (Heyman 2013: 306). The role of the state, regulatory authorities and law enforcement
agencies is significant when it comes to national regulations. But who pulls the strings when it comes to determinations decided
upon at the international level? CITES offers interesting insights as to why it might be difficult to garner support for trade bans when
they are imposed Afrom the outside worldo (Il nterview wirkcdh
context. The political, social, economic and environmental dimensions of the modern world have changed since the treaty entered
into force more than forty years ago. It is, for exampl eof
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approval in 1975, render i ng i tatooes.&hewdicestohlaeal cdmmunites ds ithose éffecte@lyyr | i e ¢

listing decisions are seldom heard or taken into consideration when state parties vote. At CoP17, local communities backed by
southern African countries put forward a proposal to establish a special committee on rural communities. The objective of the
committee would be consideration and due diligence of listing proposals. While parties agreed that rural communities were important
actors, a resolution undertook to include rural communities in listing processes. However, the proposed new committee received no
traction.

Has the 43-year old convention outlived its usefulness? What needs to happen for it to stay relevant?

Regime fragmentation patterns in Kenya’s marine fisheries

Erick Komolo, Kenyatta University, School of Law

Considerable scholarship have emerged overtime especially in academic spheres such as Law and Economics?® and Political
Science postulating on the question of regulatory or regime fragmentation, especially in national settings.?°! In addition, literature in
Public Administration has interrogated the subject of regulatory fragmentation particularly from the perspective of negative regulatory

1% The term is used with reservation as some states in the Global South (notably Kenya) have aligned themselves with the anti-sustainable use
faction, which is largely linked to countries and conservation NGOs in the Global North.

197 6 gas-Rolfes, Michael, 2000: Assessing CITES: Four case studies. In: Jon and Barnabas Dickson Hutton (ed.) Endangered Species Threatened
Convention: The past, present and future of CITES, the Convention on International Trade in Endangered Species of Wild Fauna and Flora. London:
Earthscan Publications Ltd., 69-87002Ex"

198 http://www.jicornish.com/2016/10/cites-cop17-game-changer-says-secretary-general-john-scanlon/

199 Heyman, Josiah McC, 2013: The study of illegality and legality: Which way forward? In: PoLAR: Political and Legal Anthropology Review 36, 304-
307. <http://dx.doi.org/10.1111/plar.12030>

200

Current legal problems, 54/1 (2001), 103-46.; Gunther Teubner, 'After Legal Instrumentalism-Strategic Models of Post-Regulatory Law', (1984).

201

See generally, Robert A Kagan, 'Political and Legal Obstacles to Collaborative Ecosystem Planning', Ecology LQ, 24 (1997), 871.

See generally, Julia Black, 'Decentring Regulation: Understanding the Role of Regulation and Self-Re gu |l at i o nRd gwu laa tidProysd Wor | d
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competition by public agencies.?2 Consistent with this scholarship, regulatory or regime fragmentation patterns like the one arguably
emerging in the context of Kenyads marine fisheries canirdti nd ¢
the historical response by different regulatory or institutional stakeholders to the regulatory problem.?°® Second, the depth of the
regul atory or institutional stakeholdersdé specializaAmthirdor co
the existence of dispersed regulatory pressure over the regulatory problem that manifest in multiple regulatory stakeholders claiming

regulatory jurisdiction or mandate over the regulatory problem.2%

Using this paradigm, this paper examines historical statutory, institutional and policy environment characterizing marine fisheries
regulation in Kenya. The paper evaluates systemic attempts at regime interaction and stakeholder engagement through the inclusion

of formal requirements for stakeholder consultation in its diverse constituting framework. It argues that such stakeholder consultation

and interaction processes have | argely been ineffecti vygendta di s
integrate embedded institutional discretion which in turn allows various forms of vertical and horizontal interference in the regulation

and management of the resource. In this regard, the paper argues that such implicit forms of fragmentation including formal and

informal institutional discretion have permi t t ed t he emergence of di sparate regul ator:
fragmentation more overtly.

Accordingly, the paper critiques examples of disparate formal

t

marine fisheries regime and retraces their legal and institutional formation and mechanisms, if any, within them for regulatory
interaction. This includes Locally-Managed Marine Areas (LMMA),?°¢ Marine Protected Areas (MPA),?” Beach Management Units
(BMUs)?® and the Integrated Coastal Zone Management (ICZM). It is argued in the paper that such mechanisms are essential

<
[¢)

towards achieving the desired regulatory outcome of ef fsaucd. i
In practice, however, the above disparate regulatory practices are generally anchored in diverse legal and policy instruments and
are spearheaded by corresponding formal and informal institutional stakeholders with arguably scant evidence of either horizontal
or vertical regulatory interaction. Methodologically, field interviews, onsite observation and desktop review of primary and secondary

lronmen

literature were considerably relied upon in the development of this paper.

Drawing from the above analyses, the paper concludes emergence of disparate regulatory practices has not contributed to optimal

n
—

utilization of Kenyads marine fisheries resources, whi ditnali
regulatory claimants like the Fisheries Department and the Kenya Wildlife Service have disparately implemented Beach
Management Units and Marine Protected Areas respectively as regulatory practices that essentially constitute their regulatory
interventions in attempting to address perennial overfishing and overcapacity challenges facing marine fisheries in Kenya. On the
other hand, whilst artisanal fishing communities have often informally constituted LMMAs as their regulatory practice, NEMA has
tended to emphasize Integrated Coastal Zone Management (ICZM) as the most appropriate regulatory practice. The Fisheries
Department, on another hand, has traditionally preferred Beach Management Units and Access Licensing Arrangements as their
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regulatory practices in the territorial seas and the EEZ respectively. Finally, it shows that the Kenya Wildlife Service has preferred
Marine Protected Areas as the regulatory practice of choice to intervene in marine fisheries.

In conclusion, it is apparent from the examination of various regulatory practices above that they essentially all claim a regulatory
role in the regime. However, from field observation and interviews, it is to be noted that insufficient mechanisms have been integrated
within the disparate regulatory practices that substantively facilitate interaction by all the regulatory claimants as a mechanism for
achieving optimal marine fisheries exploitation. It was, for instance, apparent that no obligatory mechanisms or enforceable
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requirements exist demanding regulatory interaction or coordination between BMUs and Marine Protected Areas, which are

202

See generally, Eugene Bardach, Getting Agencies to Work Together: The Practice and Theory of Managerial Craftsmanship (Brookings Institution
Press, 1998)., p. 100-101

203

William W Buzbee, '‘Brownfields, Environmental Federalism, and Institutional Determinism’', Wm. & Mary. Envtl. L. & Pol'y Rev., 21 (1997), 1., p. 2
204 -
Ibid.

205

Ibid., p. 2; William W. Buzbee, 'The Regulatory Fragmentation Continuum, Westway, and the Challenges of Regional Growth', Journal of Law and
Politics, 21 (2005), 35., pp. 2-5

206

See generally, Hugh Govan et al., 'Locally Managed Marine Areas: A Guide to Supporting Community-Based Adaptive Management', (2008).;
Joshua E Cinner et al., 'Toward Institutions for Community-Based Management of Inshore Marine Resources in the Western Indian Ocean', Marine
Policy, 33/3 (2009), 489-96.

*’ See generally, Timothy Mcclanahan, Jamie Davies, and Joseph Maina, 'Factors Influencing Resource Users and Managers' Perceptions Towards
Marine Protected Area Management in Kenya', Environmental Conservation, 32/01 (2005b), 42-49.

208

Stephen J Oluoch and David Obura, 'Assessment of Fisherfolk Organizations and Beach Management Units (Bmu) in the Management of Fishery
Resources in Diani-Chale, Southern Kenya', Ten years after bleachingd facing the consequences of climate change in the Indian Ocean. CORDIO
Status Report, Coastal Oceans Research and Development in the Indian Ocean/Sida-SAREC, Mombasa, Kenya, (2008), 335-44.
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jurisdictionally overlapping regulatory practices in Kaedgndds m
inadequate regulatory response to the overarching regulatory problem of need to optimally exploit t

Environmental management of mining activity in Zambia: Addressing the agency costs

Tinenenji Banda, Southern African Institute for Policy and Research

The principallagent problem gives us insight into the regulatory frame
mining activities. A principal-agent problem arises whenever one party engages another to perform a function on his or her behalf.

The dilemma is that without an alignment of principal and agent interest, and without the curtailing of the agents free reign, the

agent may lack the necessary incentive to (i) perform the subject of the agency and (ii) remain loyal to the principal.

While the concept of democracy has many underpinnings, its basic idea is that political power must reside in the collective and not

just a privileged few. The fiction therefore is thaotocciirinfae pe
literal sense (the barriers to collective action are insurmountably high), the people choose representatives, political agents if you

will, to act on their behalf. This decision is made through the vehicle of an election, the principal institution of democratic
representative government.

Once so chosen, the actions of those representatives become f
substitution is the central feature of agency. When a nation elects its representatives in an election, the key perquisite for an agency
relationship, namely mutual consent, is met. The principal (viz, the people) agree to appoint the agent (viz the government) to act

on their behalf and likewise the agent accepts this responsibility. Just as the agent in a commercial transaction owes the principal
certain duties, so too the government &\ieaheriwords,tecacttnthe estisterésis e d u
of the principal.

The Principalbés Probl em

When one first encounters the law of agency and its central feature of authority, the principal as the dispenser of that authority is
given a cloak of supremacy that is elusive in reality. In theory, the principal is the centre of powerd she commences the whole
enterprise by appointing the agent and defines the agency by issuing instructions. The agent in turn owes the principal an impressive
array of duties, and the principal is issued a formidable set of remedies to penalize the erring agent.

However, implicitinthes e exacting duties and remedies is the unhappy real
agency is a risky enterprise. As Weber describes, the principal-agent r el ati onship is an asymmetr
ispossessedand di spensed by the principal fiis |l ocated on one side ¢
advantage is locdted on the other.o

The pedagogy of the law of agency does not adequately capture this hierarchal inversion. As the centre of authority, the theoretical
principal is the arbiter of the agency relationship. However in reality, the knowledge advantage of the agent can prevent the principal

from administrating the agency in any meaningful way. This hierarchal inversion is particularly notable in electoral agency. During
campaign season, the principal is king. After the el ectpiadnd,s t
probl em. o

All elected governments present with a principal-agent problem. The so-call ed @A c hec ks & todchstoreed of maderrs o
democratic dispensations are designed with the principal-agent problem in mind. The balance between according the government

enough autonomy and discretion to govern effectively, while simultaneously shrinking t he agent és potenti al f
one to strike.

The core argument of this paper is that a critical function of the law is to minimize agency costs, and to the extent that the law
accomplishes this, it succeeds. Ostensibly, governments negotiate and execute mining agreements to benefit the nation. However
the reality is that in many cases, these transactions are driven by powerful political interests that are at cross-purposes with the
interests of the country at large. This paper examines the agency costs inherent in the environmental management of copper mining
transactions. The aim is to examine whether the law anticipates these costs and if so, what it does to address them.

209 Extract of the Zambian Ministerial oath of office contained in the fourth schedule of the Official Oaths Act, Chapter 5 of the Laws of Zambia.
210 Max Weber, From Max Weber (1998).
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This work makes three core arguments. First, it argues that the relationship between the Zambian government and its citizens is
one of political agency. The citizens acting as the HApriahci pa
resources on their behalf. Just as in any other agency relationship, the relationship between the government and its citizens is
characterized by a dilemma; the agent may not al ways be motiva

Second, although the framing of the principal-agent problem as it relates to public accountability is a political science enterprise, |
argue in this work that a partial answer to the problem, namely the supervision of the agent and the curtailing of his or her free reign,
is one that the law can provide. While game theorists address the principal-agent problem by manipulating the rules of the game to
align the rational self-interested choices of the agent with those of the principal, the regulatory framework can address the problem
by ensuring that the agentés ability to be disloyal is curtail

Third, | show that when it comes to managing the impact od min
agent 6s conduct and c on sédryrwaak ar ndn-existerg and/asisuch, the agentéas twideslatitude to pursue
self-interest and behave disloyally. The removal of discretionary authority and the increased autonomy of the Zambia Environmental
Management Agency are important first steps in addressing these agency costs.
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Judicial Protection of Women's Matrimonial Property Rights under Customary Law in South-East
Nigeria
Anthony Diala, University of Cape Town, Faculty of Law

Up until now, recent judgments deliver ed by Nigeriads Supreme Court on womends g
development of customary law.?* The question is whether these judgments actually develop customary law or merely present a

false dawn for the advancement of womeno6s pinkedpeasors,yhisiarticehrgues und e
that these judgements donotsignalany signi ficant shift in appellate courtsd app

customary law in Nigeria.

Firstly, the Supreme Court failed to address the social context of rules of inheritance under customary law. The agrarian society in
which these rules emerged was founded on families living in close-knit units.?*? This arrangement was mainly for agricultural and
defence purposes, given that family wealth was jointly generated.?® In this setting, the best interest of the family was paramount.?*
Accordingly, the principle of male primogeniture T that is inheritance by the first-born male i aimed at caring for the family, especially
a deceased per s #nlbus, hareitherited rotonlysthe properties of deceased persons, but also responsibilities to
maintain their dependants.?¢ In effect, property acquisition and disposal in the agrarian past were primarily based on the need to
perpetuate clan lineage and keep wealth within the family. Given this preservative nature of property, male primogeniture entrenched
patriarchy, which affected matrimonial property relations.?*” Today, patriarchy is sustained by the fact that women leave their parents
after their Dbridewealth is pai d?5%As RaddifiBeown rentar f @d n fi mai ri ahgues biam
modi fication or partial rupture of the relations bet weecertahhe b

2lFor example, see N Chinwuba fAEnding inequality in Ni ge ririteationalJouradl r e s hi n
of Law, Policy and the Family 341-350;OEdu A A cri ti cal anal ysis of t haet elsawsf oNi gienrhJeardal bfa2nOcle5 )i
African Law 141 at149. The term, fAcustomary | awd is used here to denot e, in a broa
uses to conduct its affairs. dltk ilsava,l stor a ccifteirareal tloawa,sd6 6gpred pdierddsi d envg u
Indigenous law and the state (1988, Foris Publications); Allot & WoodmanPeopl eds | aw and st at g1985aFaris t he Bel | ag
Publications); T Elias The nature of African Customary Law (1955, Manchester University Press) 55.

212y Uchendu The Igbo of Southeast Nigeria (1965, Holt, Rinehart and Winston) 22-25; J Barton et al Law in radically different cultures (1983, West
Academic Publishing) 41-42.

213 ychendu ibid.

2TNhl apo fAiThe African family and wctarnitesl35at 166 145 & 145-146 [Explairsng implicafionseosfiofie ( 1 9 9 1
vauesunder |l ying the African familyo]

215N Okoro The customary laws of succession in Eastern Nigeria and the Statutory and judicial rules governing their application (1966, Sweet &
Maxwell) 4.

216 |bid.

2"The most significant aspect of patriarchy is levirate rarhriamgle womewiofse
(1978) 5/2 American Ethnologist 241-262.

218 p Iroegbu Marrying wealth, marrying poverty: gender and bride wealth power in an African society: the Igbo of Nigeria (2007, Trafford
Publishing).
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rights in relation to hi 9Thisdttachmem o anotheefantijhsetiing traesportssworeen inte ther legyal
sphere of their husbandsd property rights. The preservatonan ph
property relations, is yet to be analysed by appellate courts.

Secondl vy, the unclear status of customary |l aw in Nigeriags | e
matrimonial property rights. Unlike countries such as South Africa, Ghana, Kenya, and Uganda, customary law is not subjected to

the Bill of Rights in the Nigerian Constitution?*nor i s its rel ationship with statutory | a
little attention to Athe proper pl ac & lnadditionutsetcustonaryyaw bf auscessionn t h e
marriage, and divorce are not statutorily regulated.?? This status of customary law is significant, given that judges are not expected

to apply the law in vacuum. For example, a divorcing wife has no legal basis to claim matrimonial property under customary law.???
Similarly, she cannot claim maintenance rights.?? Her non-entitlement to maintenance is traceable to ancient agrarian settings in

which she usually returned to her family for sustenance. Whereas she could returntoherf at her 6 s house i n the |
diminishing concept of extended families makes this return difficult today.?* To compound womends position
the customary law captured in precedents with little regard to evolutions in the social settings that informed those precedents. For
example, as recently as April 2013, the Court of Appeal affirmed that under the Abagana customary law, women have no right of
inheritance in th®In eafectat hhbheda reefengderh,atatieody lavsomtheraditisnal eustamary

laws and practices i has created a complex and confusing legal regime under which women generally are denied adequate legal
prote&tiono.

In the light of the foregoing, this article examines the extent t o whi ch Ni geri ads apex courts prc¢
rights under customary law. In addition to fieldwork conducted in South-East Nigeria between June 2014 and January 2015, this

question is explored with an analysis of thirty divorce and succession judgements. This analysis focuses on Supreme Court and

Court of Appeal judgements delivered since Nigeria became self-governing in 1960. The focus on these two courts is largely

informed by the doctrine of judicial precedent. Given that their decisions are binding on all other courts in Nigeria, the Supreme

Court and Court of Appeal are, in a sense, judicial policy makers.

Following this introduction, Part 1l describes the analytical framework that underpins the article. It first explains the philosophy of
womends matri moni al property rights wunder customary | aw. Next
framework provides for the application of customary law. Thereafter, it highlights how this framework fails to deal wit h  wo me n 6 s
inability to legally assert matrimonial property rights. Finally, it explains the flexible nature of customary law and the need for judges
toavoidarule-based approach to womends matrimoni al prangfenctional challemgést s . F
to judicial recognition of customary law. Part IV uses case analysis to shed light on the legal mechanisms used by judges to interpret
matrimonial property rights. It reveals the extent to which the Supreme Court and Court of Appeal uphold these rights under
customary law. Part V concludes the article and makes legislative and policy reform proposals.
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The certification of customary marriages in pluralistic legal systems with special reference to South
Africa and Zambia: A case for parallel and decentralised certification systems
Chuma Himonga, University of Cape Town, Faculty of Law

Panel 7B

&@ometimes people [€ ] come here [the 1 ocal court]) and get a certif
[ where the Town Council is |l ocated and where the certific
securing their marriages and i maybe it 6s a bit of i gnor airecauseothey couddagd foryonedv h a t

(Senior Local Court i Zambia)

219 Radcliffe-Brown & Forde African systems of kinship and marriage (1950, Oxford University Press) 43-51.

2°constitution of the Federal Republic of Nigeria 1999, as amended; (6th
2y Ewel WPéstcao lfioni al i sm, gender, customary injustice: widows in African s
222 \what may be an exception is the Limitation of Dowry Law, Eastern Region Law No. 23 of 1956, which limits bridewealth amounts.

223 Evidence from the field indicates that women may only claim matrimonial property that is bought in their own (maiden) names, or by furnishing
evidence that they purchased it with their own funds.

224 A Osondu Modern Nigerian family law and practice (2012, Holy Publications Ltd) 100.

25c Ajaero & P Onok al -arbah figrationeoh rural communities of Sautheastern Nige r i a 0 Irfte2natibr@l)Journal of
Population Research.

226 Eycharia Nwinyi v Anthony Ikechukwu Okonkwo (2013) LPELR-21216 (CA).
227 Ewelukwa above note 221 at 446.
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60ne may prove marriage with the production [of] a marria

local court gives spouses a marriage certificate to confirm such marriages. The appellant has not produced the said

documents and theref or e he has not convinced me that the respondent

dismissed (lightly edited)

The aim of this paper is to examine systems for registration of customary marriages in African legal systems with special reference
to South Africa and Zambia. These countries share the common feature of the existence of multiple forms of marriage which parties
intending to marry can choose from. Another point of interest in these countries is that they provide an opportunity to examine
certification of marriage systems against the backdrop of findings of recent empirical research conducted in each country by the
Chair in Customary Law, Indigenous Values and Human Rights at the University of Cape Town.

The focus of the paper is the registration of customary marriages in African legal systems with respect to two imperatives - the
normative and the practical or figroundedo reality i mpeonaéand
regional human rights law, as well as domestic legislation, in some countries, while the practical imperative is the need to provide
more reliable means of enhancing family membersd access tie
or non-existent social security systems in Africa to support indigent citizens, family resources account for major sources of livelihood
for families, especially when a marriage breaks down or is dissolved by divorce or death.

Access to human rights and family resources in the field of family law in a broad sense, including inheritance, depends on the
existence of the marriage, a fact which requires proof whether or not there is a dispute about the legal status of the marriage.
Marriage registration or certification provides the most reliable proof of the existence of the marriage. However, a combination of
the absence or failure of state interventions aimed at certification of marriages and the co-existence of different marriage forms in
African legal systems lead to complex problems concerned with the certification of marriages. These problems result in many
marriages not being certified and presenting consequent hardship to family members in relation to access to family rights and
resources.

The two excerpts above signal some of the intractable issues concerning the state of certification of marriage systems. The first
excerpt reveals the practical perspective arising from the co-existence, within the setting of deep legal pluralism, of multiple
certification systems that lead to confusion among the users of the systems. The second excerpt highlights the drastic consequences
not only of the ignorance of the law regarding the certification of marriages by state officials, but most importantly regarding the
denial of justice arising from the inability to prove the existence of the marriage in the context of adjudication of disputes. The paper
discusses these and other issues after a brief outline of the normative imperative, and recommends ways of strengthening marriage
registration systems in African contexts as a matter of legal policy. In this respect, drawing from the South African and Zambian
case studies, the paper argues for the need to develop parallel and decentralised certification systems that respond to the fact of
leg a | pluralism, and the figroundedodo realities of the admini

The argument of the paper is advanced in seven sections. Following the introduction, the second section sets out the normative
imperative by outlining the certification of marriage obligations of African states under international and regional human rights law.
This is followed by the third section which discusses the certification systems in the two countries with the aim of providing insight
into the actual state and challenges of marriage certification in Africa through concrete examples. The certification systems in the
two countries are characterised by a maze of regulation that is better understood within the context of deep legal pluralism, which
is the subject of the fourth section of the paper. This section discusses the concept of legal pluralism and how it operates in the
process of certification of marriages from the perspectives both of state and non-state actors. It shows the co-existence of state and
non-state certification systems and how people move between these systems, as well as the confusion among state and non-state
actors with regard to the regulatory regimes and the enforcement of family rights created by the intersection of the registration
systems. The fifth section draws from the preceding sections to show how the state of the marriage certification systems and the
maze of regulation and its operation affect the prot ectenhaoce
and redistribution of matrimonial property upon the dissolution of the marriage. Here, specific reference is also made to the decisions

ves.

h ume

stra

of

of courts in which certification was central t o f dsrogdthgr alhteemb e r s

sections to consolidate a two-pronged argument: Firstly, there is a need for registration of all customary marriages in African legal
systems. Secondly, the systems of registration must respond to the grounded realities and legal pluralistic nature of African marriage

|l aws. More specifically, the paper will argue for par aldleedldo an

realities of state and non-state actors concerned with certification systems and the fact of legal pluralism. The last section is the
conclusion.
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Customary legal empowerment, or how to engage with customary justice systems

Janine Ubink, University of California, Irvine School of Law

Development practitioners involved in rule of law building projects recently accepted the importance of customary justice systems

for the majority of the rural inhabitants of the global South. Their increasing willingness to engage with customary justice systems

in rule of law building programs is not, however, unproblematic. The approaches and expectations of donors and development
agencies do not easily tally with the complexity of customary justice systems. External actors often lack knowledge about the
different versions of customary law, the negotiable nature of customary justice, and the power differentials involved in defining
customary law. This article poses that programming in customary justice needs to engage more with issues of power and
empower ment . It toeartyhd egad m EmmPwswer ment 0, to emphasize the
and participation of marginalized community members in customary justice systems and their ability to make use of these systems

to uphold their rights and obtain outcomes that are fair and equitable (cf. Ubink and Van Rooij 2011: 17).

To illustrate this point, the article will analyze two different approaches to reforming customary justice systems, one undertaken in
Namibia, one in Ghana. In Namibia, a clamor for change from society led to substantial changes in customary law. In northern
Namibia, Uukwambi Traditional Authority tried to enhance the role of women in the customary justice system. Stimulated by the
national government, they initiated changes at three arenas: several customary norms that were detrimental to women were altered,
participation of women in traditional dispute settlement was encouraged, and the number of female traditional leaders was
increased. The measures adopted prompted positive change in customary practices: the new female traditional leaders were well-
accepted by their communities and their administration assessed positively; the scene of traditional court meetings changed
enormously, with more women present and actively participating; the majority of court users was satisfied with the performance of
the court and felt that men and women were treated equally and had an equal chance to obtain a fair decision or settlement; and a
new norm prohibiting property grabbing of the widow on the death of her husband was widely known and the practice had gradually
declined.

In Ghana, a heavily donor-sponsored Land Administration Program (LAP) aimed to improve the quality of customary land
administration via the introduction of customary land secretariats that were to enhance tenure security of smallholders and the
accountability of customary actors regarding land transactions. However, donors and government actors involved in LAP engaged
with the customary land tenure system in such a way that the program enhanced the powers of traditional leaders to administer and
regulate communal land without clearly spreading the message of the legitimacy of communal interests in land and the need for
accountability of the chiefs. This allowed for elite capture of increasing land revenues to the detriment of ordinary land users.

Through an analysis of the different approaches taken to reform customary law in Namibia and Ghana, and the extent to which

Law, Culture & Custom

these reforms have empowered marginalized groups, this article aims to discuss which aspects of the complex nature of customary
justice systems need to be understood if legal reforms targeting customary justice systems are to be effective; what approaches

can be used to improve the functioning and effectiveness of customary justice systems for vulnerable groups; what role power plays
in these reforms; and whether a particular kind of legal empowerment can improve the functioning and effectiveness of customary
justice systems.

Defining “communities”: The impact of law and practice on rights and standing in Xolobeni, South
Africa
Monica de Souza Louw & Thiyane Duda, University of Cape Town, Land and Accountability Research Centre

Panel 7B

How are groups of people |living in customar y ihpaovdoesthis hagexontheirde f i |
ability to protect and assert their rights and customs? In this paper it is argued that defining these groups of people as particular
Acommunitieso in | aw has adver sel ymakanf precesses dnd tnderniined theim abdity toe me n t
participate in litigation. As the example of Xolobeni in the Eastern Cape of South Africa shows, this happens when the standing of
individuals and smaller sub-groups existing within larger groups is hidden and subsumed into a primary association with the larger

group, and then cemented into law. The law effectively becomes a tool for the silencing of, particularly dissenting, sub-groups.

The authors begin by examining and comparing how groups of people have been defined as fAcommuni ti eso i n
legislation that are pertinent to the former homeland areas of South Africa. In the Interim Protection of Informal Land Rights Act of

1996 (I PILRA) the key defining factor fslame cectanmdes abbut land oghts anl a A
access. There are no defined margins for the scope or sguge of
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of people should be positioned in relatonto ot her groupi ngs. Yet | PI'LRA does not
Acommunityo that he or she may be a part of , and no chall
Acommunityo. Thi s und e rssdr thenkethadgogy thatemust ihe@pplied before @y germon belonging to a
particular fAcommunityo can be deprived of their individual

Instead of reference to shared rules and practices, the Traditional Leadership and Governance Framework Act of 2003 (Framework

Act) focuses on a notion of Acommunityo that is explicionaly

s u

enge

leadership institutions. While the Framework Act sets out an administr at i ve process for the recogniti

according to specified criteria, transitional mechanisms at section 28 of the Act provide a more immediate route for defining the

scope of communities. This provision effectively converts all it r i bes o t hat wer e r ec o g-ara Native n
Administration Act 38 of 1927 into fAtraditional communi teiaes 0 a
This means that the constatdutional shamemuantdi ssatocanmomdt ibe sep
history of Atriikesdotihe @eath hAfidi g@avernment 6s Bantustan projec
people living in the former homelands canonlybeafic ommuni t yo i f they are a Atraditional
a Atribeo. I'n contrast, | PILRA explicitly defines g rathebtkad as

the only kind of community that can do so.

Legal understandings of fAcommunityo are then juxtaposed with

groups of people as fAcommunitieso. Schol ars have ¢ aubténballye d

obscures strategies for challenging and destroying structures of domination and exploitation. The authors rely on this key point as

a motive for interrogating the use of the concept toficcuoarganically,t y o

the concept often actively serves to exclude and oppress fAothe

Despite close interrogation and critique, the positive asd

prominent in both scholarly and public discourse. This has led to calls to abandon the use of the term altogether, or to adopt more
nuanced understandings of the concept while recognising its power in everyday experiences. The authors argue that the definition
of fAcommuni ty oAfritao legisthtion, partiGilarly telating to traditional governance, does not take sufficient cognisance
of the complexity of the term, which is dangerous for the realities the laws regulate.

The struggles of people in Xolobeni, in the Eastern Cape province of South Africa, present one context in which legal conceptions

of Acommunityo have proved har mful . The authors attemptesto
describing the ways i n whi ¢idmnhas stglle tegal claimd tmasserficastomarnydand andyevirodneehtal n i

r

a

[o]

I

rights by people |Iliving in Xolobeni. I'n practice the Fissaane wor |

through a series of preliminary court processes about the capacity of groups to litigate when they are not officially-recognised
Atraditional communitieso.

Finally, the authors connect struggles around fAcommunityo
traditional authorities and recognition of living customary law in South Africa. These questions are presently being grappled with in
the legislative arena, in relation to the Traditional and Khoi-San Leadership Bill of 2015, and other policies dealing with communal
land tenure. Jurisprudence from the Constitutional Court has also dealt with these broader issues. In the Pilane v Pilane judgment
handed down in 2013, for example, the Court suggested that traditional institutions can exist and have legal status in terms of
customary law in parallel to those institutions that are recognised by statute. The authors argue that this logic should extend to the
recognition and status of Acommunitieso. This accords wit
sciences, and also resonates with the Constitutional Court jurisprudence about recognising a form of customary law that is living
and responsive to everyday realities.

Law and culture in Nigeria: Challenges, conflicts and adaptation in a global village

Rhoda Asikia |ge, University of Lagos, Faculty of Law

Law and culture are interwoven, for law permeates all realms of social behaviour, also there is no society without culture, law
pervasiveness and social significance is felt in all walks of life. Law as we know is a tool of social engineering, and there is hardly
any society which is not governed by law or ideas, which can be basically or dogmatically interpreted and developed. Law has two
faces, as a mechanism of regulation of social life through distinct institutions and practices and as a body of doctrine. Law is the
totality of life, but seen from a specific view point. Culture is simply that element in human behaviour which enables man to make
the most of his physical capabilities and adapt to different environments without highly specialised biological equipment. Almost all

h

a

def
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other human activities are more or less cultural in nature. Most of what we do and what we think even the way in which we perceive
experiences and environments is learned by each new generation of human beings from previous generations.

African cultures have witnessed successive waves of assault, desecration, derision and consequently derogation at the hands of
diverse alien forces over many centuries. The assaults started with the religious, political and cultural conquests by Arabs and Euro-
Americans and thereafter by colonial plunder. The annexation of Lagos by the British Administration in 1862 which led to the
received English Law in Nigeria; the society is now polarised between the dichotomy of those who have abiding love for the customs
and traditions of our fore-fathers, this category resist change, they abhor violent change, they believe and adhere to the Latin maxim
of FESTINA LENTE. This act led to cases where the rules of the indigenous laws are objectionable; the need to effect necessary
modi fications to customary | aw because of its o6exotico the
Repugnancy doctrine.

A major challenge is the existence of different systems of court namely a) customary law court; b) shariah court; c) the general law,
the question is can all these courts be fused? The paper will seek to address this. There is also the problem of language which the
court will adopt in adjudication going by the diversity of the people and the high rate of illiteracy, though the English Language is
the lingua franca. The superimposition of English Laws and statutory enactments has gone further to complicate the matter and this
serve as a major conflict. There are main differences between rights enjoyed under the received law, Islamic law and customary
law; the common law has wrecked more havoc to customary law concepts in Africa (Nigeria) by especially introducing new
terminologies and doctrines to govern land tenure which have completely come to displace or submerge the terms and categories
known to these systems. In Nigeria, as elsewhere throughout former British African colonies, customary law concepts governing
communal land tenure known only to English Common Law has been achieved through judicial interpretation and application of
existing customary law notions which do not quite mean the same thing but have nonetheless suddenly been transformed by a
process of co-operation and merger. Nigeria is at the cross roads of culture conflict, our social institutions are an amalgam of the
inveterate institutions introduced into the country by western European civilisations, yet there are fundamental differences between
African and Western ideas. Majority of the people of Nigeria are subject to the primacy of culture, at least in matters of personal
relations; the factor which connects a person with the law creates problem of its own, and this problem results in conflicts.

The ultimate value of any social institution and practice such as the legal system lies in its contribution to the resolution of problems
and attainment of the goals of society. In modern Nigerian society, customary law holds its place as a force sustaining legal order,
an appeal to the underlying principles of customary law is an appeal to a reliable means of solving the problem of social order.
Customary law possesses certain principles which must be distilled and preserved as essential ingredients of a Nigerian common
law; consciously developed from the tripartite system of customary and imposed (Islamic and English Laws) to promote
development, democracy, social justice and liberty in the country.

No command law, colonial or post-independence has been able to fundamentally transform, let alone eradicate of what the people

of Nigeria consider to be 6theiro | aw; process wise andofpev en

colonial past, but value wise it has retained its communal/socialist nature, as distinguished from the individualistic/capitalistic
character of the imposed English Law.

How has recognition been given to law and culture in Nigeria? The paper seeks to chronicle the journey by examining 1) the
characteristics of customary law which are: simplified procedures; facilitation of the parties in the customary court proceedings
rather than bewildered spectators in the combat between lawyers and judges; consolidation as opposed to adjudication, repression
and punishment is prominent in customary law and court. 2) the divergence of customary law in different areas with specific insight
that shows that legal realities can only be understood as part of the history and prevailing dynamics of political, socio-cultural and
economic organisations and circumstances in the society. 3) The similarities of customary law in Nigeria i.e. the basic notion of law

and justice, this is because O6every society is buil tidemdfilanain s et

the society and its recognition thereof.

Thus, the paper part 1 will examine basis of law in the society; part 2 will discuss the need for recognition of law and culture.

ture
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Town and LLM and JSD degrees from Cornell University.

Lamia Bulbul

American University in Cairo

lamiabulbul@aucegypt.edu

| obtained my PhD in Development Studies and planning from University College London (UCL) in 1999. Since then | have
been working as a development practitioner in the areas of gender and social development in Egypt and the Middle East. As
an independent consultant, | have undertaken many consultancy research projects in various areas including gender, youth,
poverty and education. | also worked as an assistant professor of Sociology at the Sociology, Anthrophony, phycology &
Egyptology department at the American University of Cairo. Currently, | am the Managing Director of the Law and Society
Research Unit (LSRU).
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Lisa Chamberlain

CALS, Wits University

Lisa.chamberlain@wits.ac.za

Lisa Chamberlain is the Deputy Director of the Centre for Applied Legal Studies at the School of Law, University of the
Witwatersrand in South Africa. She is an environmental justice activist, practicing attorney and senior lecturer. She has a BA
LLB (Wits University) and an LLM (University of Michigan). Her areas of expertise include access to information, protest,
environmental justice, mining, governance and legislative drafting. She teaches bill of rights, environmental law and
governance, administrative law, and human rights in the marketplace. Prior to joining CALS, she worked at Cheadle,
Thompson and Haysom Inc and clerked at the Constitutional Court.

Sarai Chisala-Tempelhoff

Malawi Human Rights Commission

sarai.chisala@gmail.com

Sar ai is a Mal awian human rights | awyer who specialised i
Womends Rights at the Mal awi H overal 2 yedRs obekperienceCas alegal sesearcher whoseh e
work focuses on the intersections between various social issues and the law, particularly as these relate to women. She is
currently a doctoral student at the University of Cape Town, her thesis explores the ways in which the draft HIV legislation
(and other gender justice laws) in Malawi implicates a particular narrative of intimacy, gender, sexuality & disease.

Aninka Claassens

Land and Accountability Research Centre, UCT

aninka.claassens@uct.ac.za

Aninka Claassens is director of the Land & Accountability Research Centre (LARC) in the Faculty of Law at the University of
Cape Town. She worked with communities who were resisting forced removals and farm evictions during the 1980s and was

a senior researcher at CALS, Wits from 1990-96, during which time she was a technical to the Constitutional Assembly. From
1996 to 2000 she worked as special advisor to Minister Derek Hanekom and later as a tenure specialist. Between 2000 and
2008 she worked with PLAAS at the University of the Western Cape and the Legal Resources Centre. She joined UCT in
2009. Aninka holds a PhD in Devel opment Studies and has p
customary systems, customary law and power relations in the former Bantustans.

Ben Cousins
PLAAS, UWC

bcousins@plaas.org.za

Professor Ben Cousins holds a DST/NRF Chair in Poverty, Land and Agrarian Studies at the University of the Western Cape
(UWC). He established the Programme for Land and Agrarian Studies (PLAAS) at UWC in 1995 and was its director until
2009 (PLAAS is now the Institute for Poverty, Land and Agrarian Studies). He holds a DPhil in Applied Social Studies from

the University if Zimbabwe, and was in exile between 1972 and 1991. In 2013 he received an inaugural Elinor Ostrom Award
for his contribution to scholarship on common property (0

Dennis Davis

University of Cape Town

dennis_davis22@hotmail.com

Judge Dennis Davis was educated at Herzlia School, Universities of Cape town (UCT) and Cambridge. He began teaching at
UCT in 1977 and was appointed to a personal chair of Commercial Law, in 1989. Between 1991 and 1997 he was Director of
the Centre for Applied Legal Studies of the University of the Witwatersrand. He held joint appointment at Wits and UCT 1995
- 1997. He was appointed a Judge of the High Court in 1998 and as President of the Competition Appeal Court in 2000. Since
his appointment to the Bench, he has continued to teach constitutional law and tax law at UCT where he is an Hon. Professor
of law. Dennis is a member of the Commission of Enquiry into Tax Structure of South Africa and was a Technical Advisor to
the Constitutional Assembly where the negotiations for South Africa’'s interim and final constitutions were formulated and
concluded. He hosted a TV programme, Future Imperfect which was an award winning current affairs programme between
1993-1998, and since 2007, Judge for Yourself, devoted to constitutional issues. He has been a visiting lecturer/professor at
the Universities of Cambridge, Florida, New York, Toronto and Harvard.
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Josephine Dawuni

Howard University

jdawuni@yahoo.com

Dr. Josephine J. Dawuni is Assistant Professor of Political Science at Howard University, Washington D.C. She holds an LL.B
from the University of Ghana, and is a Barrister-at-Law before the Ghana Superior Courts of Judicature. She holds a Doctorate
in Political Science from Georgia State University. Her primary areas of research include judicial politics, gender and the law,

international human rights, womends civil society organi z

Gender and the Judiciary in Africa: From obscurity to parity? (Routledge, 2016). She is currently working on a second book

(coedited with Judge Akua Kuenyehia and Dr. Leigh Swigart)

Storieso (forthcoming 2017, R othet ptegtigiapieGarnegike AfricahDiagporas Hellowshvpats
undertake a project at the Faculty of Law, University of Ghana. She is the founder and Executive Director of the Institute for
African Women in Law (IAWL) which focuses on enhancing the capacity of women in the legal professions in Africa and the
Diaspora. In addition, she sits on the Board of the African Research Academies for Women (ARA-W). She sits on the editorial
board of the Journal of International Politics and Development (JIPAD). Her research has appeared in journals such as Studies
in Gender and Development in Africa, Journal of African Law and Africa Today. Her areas of teaching are largely anchored
between Comparative Politics and International Relations, with a focus on gender and the law, African politics and international
human rights.

a

Sara Dezalay

Cardiff School of Law and Politics

sara.dezalay@gmail.com

Sara Dezalay is a Lecturer at the Cardiff School of Law and Politics. Prior to her appointment at Cardiff in 2016, she was
Visiting Researcher at the Hauser Global Law Programme of NYU (2007), Assistant Lecturer at the Institute of Political
Science of Lille and guest lecturer at Sciences-Po and HEC Paris (2009-11), and Research Fellow at the University of Toronto

and Fr ankfeaUniveisgy (811€t0HL 6) . Anchored in structural soci ol ogy

roles played by lawyers in distribution conflicts over natural resources between the Global North and the African Souths.

Jane Diala

Centre for Law and Society, UCT

Jane.Diala@alumni.uct.ac.za

Jane is a research assistant at the Centre for Law and Society at the University of Cape Town and an advocate of the Nigerian
Supreme Court. She holds an LLM in Comparative Law in Africa from the University of Cape Town, an LLB (Honours) from
Madonna University, and a Post Graduate Diploma in Legal Practice from the Nigerian Law School, Enugu (Honours). Jane
is currently pursuing her PhD. Her main areas of interest are gender, law, culture and development.

Anthony Diala
University of Cape Town
Anthony.diala@uct.ac.za

Ant hony C. Diala is an advocate of Nigeriads Supreme Court

an LLM (Human Rights and Democratisation in Africa) from the University of Pretoria, a PG Dip. from the Nigerian Law School,
and an LLB from Enugu State University. He has worked at the International Criminal Court, International Criminal Tribunal
for Rwanda, Justice and Peace Commission, Nigeria, and Madonna University, Nigeria. Diala has received awards from
bodies such as the German Academic Exchange Service, South African National Research Foundation, and Social Science
Research Council of New York. His interests are African customary law, human rights, international law, and constitutionalism.

Thiyane Duda

Land and Accountability Research Centre, UCT

thiyane.duda@uct.ac.za

Thiyane Duda is a Researcher at LARC. Since joining in February 2015 his focus area of research has been traditional
governance, especially in relation to living customary law. Thiyane has also worked as a Junior Researcher at the Human
Science Research Council (HSRC) in the HIV/AIDS, STI & TB (HAST) unit. At HRSC Thiyane was involved in research on
HIV and alcohol, HIV and menthat have sex with men (MSM), HIV and gender-based violence. Thiyane has
a B.SocSci (Hons) in Social Anthropology from the University of Cape Town.
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Zozo Dyani-Mhango

University of the Witwatersrand

Ntombizozuko.Dyani-Mhango@wits.ac.za

Zozo Dyani-Mhango is an associate professor of law at Wits School of Law. She holds law degrees from University of the
Western Cape and the Univeristy of Wisconsin-Madison. She researches on international law and constitutional law. She's a
former intern for the chambers section of the International Criminal Tribunal for Rwanda and a former clerk for the retired
Chief Justice Ngcobo.

Wahab Egbewole
University of llorin

wahabegbewole@gmail.com

Wahab Egbewole is a legal practitioner and academic. He was called to the Nigerian Bar as a Solicitor and Advocate on 20th
August 1985, he is a holder of Master's and Ph.D degrees in Law. He is currently a Professor in the Department of
Jurisprudence and International Law. He served in various capacities in the Faculty including the office of the Dean, University
of llorin between 2010 & 2012. He is a member of the Governing Council of University of llorin representing the Senate and
Director of General Studies Unit. He is a member of several learned societies including Law and Society Association, Fellow,
Society for Peace Studies and Practice and Nigerian Bar Association. At the 2015 International Bar Association held in Vienna,
Austria he was unanimously elected as Newsletter Editor of the IBA Damages and Negligence Committee. He has published
widely in the areas of Jurisprudence and Legal Theory and has five books in his hame including Jurisprudence of Election
Petitions by the Nigerian Court of Appeal published by LAP Lambert Academic Publishing in Germany. He has attended
several conferences including those of American Society of International Law, International Bar Association, Law and Society
Association. He served in Executive positions of many learned societies including Chairman llorin Branch of the Nigerian Bar
Association and Chairman, University of llorin Branch of the Academic Staff Union of Universities to mention just a few. He is
serving as External Examiner in a few Universities across the continent. He is happily married to Hajia Muibat Egbewole and
blessed with children who are doing well in their chosen fields.

James Fowkes
Westfdlische Wilhelms-Universitat Miinster

fowkes@uni-muenster.de

James Fowkes is Professor of Foreign and International Law at the Westfalische Wilhelms-Universitat Minster, Germany. A
former clerk of the South African Constitutional Court, Fowkes studied law at the University of the Witwatersrand,
Johannesburg, and at Yale Law School, where he was a Fulbright and Skye Foundation scholar. His dissertation, under the
supervision of Prof. Bruce Ackerman, is published as Building the Constitution: The Practice of Constitutional Interpretation
in Post-apartheid South Africa. He is also the author, with Susan Rose-Ackerman and Stefanie Egidy, of Due Process of
Lawmaking: The United States, South Africa, Germany and the European Union.

Veronica Fynn Bruey

Australian National University/University of Washington

veronica.fynn@anu.edu.au

Veronica Fynn Bruey holds two bachelors, two masters and concurrently completing her LLB with the University of London
and PhD with the Australian National University. Fynn Bruey has conducted research studies, consulted on projects and
spoken at international conferences in over 20 countries the Globe. She has held teaching positions at Tubman University,
Australian National University, Cuttington University, York University and the University of British Columbia. She has authored
over 19 publications including books, book chapters and journal articles. She is also the founder/editor-in-chief of the Journal
of I nternal Displacement and the founder of the Law and
currently teaches Public International Law at Seattle University School of Law as an Adjunct Professor.

S
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H Tanya Hernandez
Fordham University School of Law (New York)
THernandez@law.fordham.edu
Tanya K. Hernandez, is a Professor of Law at Fordham University School of Law. She is an internationally recognized
comparative race law expert and a recipient of a Fulbright Specialist Grant to consult on racial equality projects at the
Universit® Paris Ouest Nanterre La D®f ense, and the Uni v«
recent publication is the book "Racial Subordination in Latin America: The Role of the State, Customary Law and the New
Civil Ri ghts Response," (Cambridge Univ. Press) . She is
contract with NYU Press).

Anri Heyns
Mineral Law in Africa, UCT

heynsa2@unisa.ac.za

Between 2005 and 2012 | completed my B Com (Law), LLB and LLM (jurisprudence) degrees at the University of Pretoria
and was admitted as attorney and notary in 2010. | practised as an attorney for four years and joined UNISA in 2013 as
lecturer in property law and constitutional property law. Currently, | am a PhD candidate at the DST/NRF Research Chair:

Mi ner al Law in Africa at UCT. | am i nterest e dpecifically how&outha y
African mining legislation deals with mine communities in the context of benefit-sharing, development and empowerment.

Chuma Himonga

University of Cape Town

chuma.himonga@uct.ac.za

Chuma Himonga (LLB University of Zambia, 1976; LL M Ki ngds Col | ege, London, 1978,
and Political Science, London, 1985) is Professor of Law at the University of Cape Town (UCT). She is a rated and an
established researcher within the National Research Foundation of South Africa rating system. Himonga has collaborated in
three major international and regional academic research projects in Europe and Africa, involving investigations into various
facets of family law, African customary law and human rights and the intersections between these normative systems. She
was a member of the South African Law Reform Commission Project Committee on Customary Law. Her publications reflect
her research interests in customary law, family law and the rights of women and children.

Cheng-Yi Huang

Institutum lurisprudentiae, Academia Sinica

chengyi@sinica.edu.tw

Cheng-Yi Huang received J.S.D. from the University of Chicago. His doctoral dissertation won him the Honorable Mention to
the Best Dissertation Award by the Law & Society Association in 2010. He also won the Graduate Students Paper Competition
by the American Bar Foundation in 2007. The award winning article has been published in Law & Social Inquiry. He is one
of the authors of Comparative Administrative Law (2010) edited by Susan Rose-Ackerman and Peter Lindseth. He also wrote
on proportionality with David Law in Comparative Law and Regulation (2016). He founded the program of Comparative
Administrative Law in Asia (http://cala.iias.sinica.edu.tw) in 2012. He is a frequent commentator on law and politics in Taiwan.
He is currently the chairperson of the Taiwan Association for Truth and Reconciliation, the first NGO advocating transitional
justice in Taiwan since 2008.

Annette Hiibschle

University of Cape Town

Annette.hubschle@uct.ac.za

Annette Hilbschle is a postdoctoral researcher with the Environmental Security Observatory, a research unit located at the
University of Cape Town. She holds a PhD in Economic Sociology from the University of Cologne and a Masters in Criminal
Justice from the University of Cape Town. Her current research looks into the governance of safety and security with a specific
focus on illegal wildlife economies, as well as the structure and operation of illegal economies. Before joining UCT, Annette
was a doctoral researcher in the lllegal Markets research group at the Max Planck Institute for the Study of Societies in
Germany. In the past, Annette worked as a senior researcher on organized crime and money laundering issues for the Institute
for Security Studies in Cape Town.
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Nick Huls

Van Vollenhoven Institute, Leiden

n.j.h.huls@law.leidenuniv.nl

Nick Huls is an emeritus professor sociology of law at Erasmus University Rotterdam and Leiden and a honorary professor at
The University of Pretoria School of Law. He is a member of the LSA working group on consumer insolvency. From 2011 -
2013 he worked in Rwanda as Vice Rector Academic Affairs and Research at the Institute for legal practice and development
(ILPD) Nick wants to write an Introduction to Sociology of Law for South Africa, together with Tshepo Madlingozi.

Andrew Hutchison

University of Cape Town

andrew.hutchison@uct.ac.za

Andrew Hutchison is an Associate Professor in the Department of Commercial Law at the University of Cape Town. He
specialises in contracts; commercial contracts (especially insurance); the constitutional development of contract law; and
socio-legal contract studies, including relational contract theory and customary forms of contracting.

J Ricardo Jacobs
Johns Hopkins University
rjacob2@jhu.edu
Ricado Jacobs is a PHD Candidate in Sociology at Johns Hopkins University. His research focuses on land and labour in
class formation and the accumulation of capital in South Africa. Currently, he is working on class formation and urban land
occupations in the City of Cape Town.

Meetali Jain

University of Pretoria

mjain.sa@gmail.com

Meetali Jain is a Senior Researcher with the University of Pretoria. She manages the research project focused on
commissions of inquiry in Africa for the Institute for International and Comparative Law in Africa. She also lectures on the
Centre for Human Rights' LLM Program in Human Rights and Democratization around issues of clinical legal education and
has supervised the Centre's clinical groups. Meetali also directs the Constitutional Literacy and Service Initiative, a non-profit
focused on access to constitutional education and training in South Africa.

Diane Jefthas

Centre for Law and Society, UCT

diane.jefthas@uct.ac.za

Diane is the Deputy Director of CLS. She holds a Bachelor of Social Science and a Master of Social Science Degree
(Criminology) from UCT. From 2006-2010 she worked as a researcher at the Gender, Health and Justice Research Unit, and
was involved in a number of projects, including: Intimate Partner Violence; and Monitoring the Implementation of the Domestic
Violence Act and the Sexual Offences Act. Diane has also worked as a researcher at the Institute of Criminology at UCT, and
between 2002 and 2007 for the Western Cape Department of Justice and Constitutional Development on a part-time basis.

Melanie Judge

Centre for Law and Society, UCT

melanie@justcommunication.co.za

Melanie is a queer and feminist activist and scholar. She is an adjunct Associate Professor in the Law Faculty at the University
of Cape Town, and an associate of the Centre for Law and
and has been extensively involved in law reform, advocacy and research in the fields of gender and sexual rights. She is lead
editor of To Have and To Hold: The Making of Same-sex Marriage in South Africa and currently serves as a trustee of the
Gay and Lesbian Memory in Action. Her forthcoming book, to be published by Routledge, focuses on the politics of
homophobia-related violence.
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K Steve Kahanovitz
Legal Resources Centre
steve@Irc.org.za
Steve Kahanovitz works in the Cape Town office of South
(LRC). He spent many years representing clients facing an oppressive apartheid state before serving as legal and later
national director of the LRC. Since the adoption of the Bill of Rights in a democratic South Africa, he has been primarily
litigating cases regarding socio-economic rights, particularly the right of access to housing. He has published and has been
an acting judge of the Land Claims Court of South Africa.

Tom Kelley

University of North Carolina

takelley@email.unc.edu

Thomas Kelley is the Paul B. Eaton Distinguished Professor of Law at the University of North Carolina. He writes and teaches
on international law and development and law in post-conflict societies. Much of his work focuses on emerging legal systems
in francophone West Africa. His scholarship has appeared in such publications as the American Journal of Comparative Law,
Global Jurist, and the Tulane and Fordham Law Reviews. In 2003-2004, Kelley was a Fulbright Scholar at Abdou Moumouni
University (University of Niamey) in Niger. Recently, he has led study-abroad programs in Rwanda and South Africa for U.S.
university students.

Bernard Kengni
Mineral Law in Africa, UCT

kngber004@myuct.ac.za

Bernard Kengpni is a researcher and PhD Candidate (Private Law) at UCT. Bernard is involved with MLIA in two ways: First to
assist the Chair with the running of tasks such as the teaching of basic legal-oriented French course and co-organising
seminar/conference. Second, he is responsible of the French Africa portfolio. Bernard is also a freelance Sworn Translator of
the High Court of South Africa.

Amanda Kinners
Independant Institute of Education (lIE)

akinners@varsitycollege.co.za
Amanda Kinners is a full time lecturer at the IIE. She holds a BProc from UNISA and LLM from UKZN. Her research interests
focus on identity.

Jonathan Klaaren
Wits Law School & WiSER

Jonathan.Klaaren@wits.ac.za

Jonathan Klaaren is Professor and former Dean of the School of Law and a visiting Professor at WiSER at the University of
the Witwatersrand, Johannesburg. His current research interests are in the legal profession, regulation and human rights,
transparency, and sociolegal studies in Africa. He has served on a number of editorial committees and boards including those
of the South African Journal on Human Rights, Law & Society Review, and Law & Policy. He holds a Phd in sociology from
Yale University and law degrees from Columbia (JD) and Wits (LLB) as well as an MA from UCT.

Heinz Klug

University of Wisconsin

heinz.klug@wisc.edu

Heinz Klug is Evjue-Bascom Professor of Law at the University of Wisconsin Law School and an Honorary Senior Research
Associate in the School of Law at the University of the Witwatersrand, Johannesburg, South Africa.. Professor Klug has
presented lectures and papers on the South African constitution, land reform, and water law, among other topics, in Australia,
Canada, Colombia, Ethiopia, Germany, South Africa, the Netherlands, and at several U.S. law schools. His research interests
include: constitutional transitions, constitution-building, human rights, international legal regimes and natural resources. His
current teaching areas include Comparative Constitutional Law, Constitutional Law, Human Rights and Humanitarian Law,
Property, and Natural Resources Law.
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I
Omowamiwa Kolawole
University of Cape Town
ookolawole@gmail.com
Omowamiwa is currently a doctoral student at the Faculty of Law in the University of Cape Town where he is undertaking
research into the application of human rights in the pandemic preparedness plans of African countries. He also serves as a
researcher for the Democratic Governance and Rights Unit, in the Faculty of Law, UCT.
Erick Komolo
Kenyatta University
ekomolo@drkomolo.com
Erick joined Kenyatta University Law School, Kenya in September 2016 where he teaches courses in the International Law
Department. His research has been in the broader question of the intersection of law and policy generally using third world
paradigms. In addition, he continues to research in the area of property rights and commons regulation, environmental law,
and poverty & inequality (exploring how issues of race relations, colonial legacy & ethnicity continue to influence regulatory
interventions in different societies). Erick also continues to work on WTO Law & Policy especially Fisheries Subsidies, and
was a visiting doctoral scholar at the WTO (Geneva) in 20
Swire/RBC Scholar (The University Hong Kong) where he completed his doctoral studies in 2015. Outside academia, Erick
is passionate about girl child education and poverty alleviation in his home town of Homa Bay, Kenya. In this capacity, he
serves as the Founder & Vice President of MAKLWETA (www.maklweta.org), an international charity he founded in 2013 that
profiles online competitively selected girls in his village from deprived backgrounds and mobilises targeted intervention to
support them through school with a view to boosting their university transition rates.

L Salona Lutchman

University of Cape Town

Salona.lutchman@gmail.com

Salona Lutchman LLB (UKZN) LLM (NYU) Attorney and Notary of the High Court of South Africa. Salona is a lecturer in the
Department of Public Law at the University of Cape Town since January 2013. She is currently the convenor of the final year
course on the Law of Evidence. She also co-teaches International law, European Union law and International Human Rights
and the Constitution. Her research interests include Children's Rights, Criminal Justice and Procedure as well as Regional
Integration.

Nolundi Luwaya

Land and Accountability Research Centre, UCT

nolundi.luwaya@uct.ac.za

As Deputy Director of LARC, Nolundi's role is to provide structure and support to the Centre and, together with the researchers,
totake responsibilityfors t ewar di ng and supporting LARC's network of par
land project and has a particular interest in methods to secure the land rights of rural women. Nolundi has a BA LLB from the
University of Cape Town.

M Gregory Mandel

Temple Law School

gmandel@temple.edu

Gregory N. Mandel is the Interim Dean and Peter J. Liacouras Professor of Law at Temple Law School. He specializes in
intellectual property law, innovation, and the interface between technology and law. Dean Mandel is the author of over forty
articles and has given over 150 presentations, including for the United Nations, Second Circuit, American Bar Association,
National Academy of Science, and European Commission. His scholarship has been selected as top intellectual property and
top patent law articles of the year, and his article Patently Non-Obvious is one of the most cited patent law articles of the past
decade. Dean Mandel received his J.D. from Stanford Law School and his undergraduate degree in physics and astronomy
from Wesleyan University.
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Rashida Manjoo

University of Cape Town

rashida.manjoo@uct.ac.za

Rashida Manjoo is a Professor in the Department of Public Law, University of Cape Town, South Africa. She teaches,
supervises and advises students on human rights broadly. She has held the position of United Nations Special Rapporteur
on Violence against Women, its Causes and Consequences from 2009 to 2015. Prof Manjoo has over three decades of
experience in social justice and human rights work both in South Africa and abroad. Her research interests include human
rights broadly with a particular focus on womends human
and reports on womenos huwmanen, transgidnal pistice,vandalscetime dngpactafg womersdf the

recognition of Muslim Personal Laws in South Africa.

Mluleki Marongo
SECTION27

marongo@section27.0rg.za

Mluleki Marongo graduated from the university of Fort Hare (UFH) with an LLB degree. He won the 2013 Eastern Cape
universities provincial debating championships and the 2013 national universities debating championships. After graduating
he was awarded the prestigious SECTION27 Students for Law and Social Justice fellowship, which meant that Mluleki would
work for SECTION27 as a research fellow. After completing the fellowship in 2014, he was elevated to being a junior legal
researcher and subsequently promoted to a legal researcher within SECTION27. In 2016, Mluleki will be working as a
researcher for Justice Mhlantla at the Constitutional Court.

Juliana Masabo
University of Dar es Salaam

jmasabo@gmail.com
Dr. Juliana Masabo is a lecturer in the Department of Public Law at the School of Law of the University of Dar es Salaam,
Tanzania. She holds a PhD in Law from the University of Cape Town, South Africa, an LL.M (Refugee Law and Human Rights)

and LL.B (Hons) from the University of Dar es Salaam. Dr.

citizenship, refugee law and human rights law. Dr Masabo has published a number of articles in reputable journals. Dr. Masabo
is also an Associate Dean of the University of Dar es salaam School of Law.

Tabeth Masengu

Democratic Governance and Rights Unit, UCT

tabeth.masengu@uct.ac.za

Tabeth Masengu is an admitted attorney of the High Court of South Africa and is currently a Researcher at the Democratic
Governance and Rights Unit (DGRU) at UCT. She is also a PhD Research Fellow at UCT and University of Ghent. She has
an LLB (Cum laude) from Rhodes and an LLM in Human Rights Law (Cum laude) from LSE. Her areas of expertise are
women in the judiciary and the legal profession. She has also conducted judicial training for judges. Academic publications
i ncl ud e srigltsnardrith® Zambian constitutional process, customary law inheritance in Botswana and gender and the
judiciary and women in the legal profession in South Africa.

Mark Fathi Massoud
University of California

mmassoud@ucsc.edu
Mark Fathi Massoud is Associate Professor in the Politics Department and Legal Studies Program at the University of

California, Santa Cruz (USA). He is the author of Lawds
Sudan (Cambridge University Press). Pr evi ously he was a Hewl ett Fell ow at
Devel opment , and the Rule of Law and a Law and Public

International Affairs. He is a member of the editorial board of Law & Society Review, and he received a Guggenheim
Fellowship in 2015.

St
Af
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Mbali Matandela

University of the Witswatersrand

mbalenhle.matandela@wits.ac.za

Mbali Matandela is the Coordinator of the Right to Protest Project, which is a coalition project based at the Centre for Applied
Legal at the University of the Witwatersrand. In this position, Mbali assists activists across South Africa attain justice and by
using mechanisms such as the law and education to advance and protect their constitutional right to protest. Mbali received
her Bachelor of Social Sciences Honours degree in Gender and Transformation from the University of Cape Town, where she

did research on black womends experiences in the Rmobeasn M
as a black feminist activist and writer. Her other research interests include issues around race, gender-based violence,
consent, militarism and sexual and reproductive health rights.

Christopher Mbazira

Makerere University

chrismbazira@gmail.com

Dr. Christopher Mbazira is an Associate Professor of Law in the School of Law, Makerere University and the Coordinator of
the Public Interest Law Clinic (PILAC) at the same School. Christopher is also a Guest Professor at the Center for Human
Rights, University of and the Chair of the Rule of Law Committee of the Uganda Law Society. Prof. Mbazira is a human rights
expert with vast experience in human rights research and strategic litigation. His areas of research include: public interest
litigation, economic, social and cultural rights, as well as governance and democratisation.

Michael Mbikiwa

Ndifuna Ukwazi

michael@nu.org.za

Michael is a legal researcher at Ndifuna Ukwazi, an activist organisation working to advance urban land justice in Cape Town.
He recently returned to South Africa from New York, where he studied an LL.M at Columbia Law School. Before that, he
clerked at the Constitutional Court and worked as an attorney at ENSafrica. He will begin pupillage at the Johannesburg Bar
in January 2017.

Agnes Meroka

University of Nairobi

agi.meroka@gmail.com

Agnes K. Meroka is a lecturer at the University of Nairobi, School of Law. She holds a PhD from the University of Warwick,
School of Law; an LLM in International Development Law and Human Rights from the University of Warwick, School of Law;
and an LLB from the University of Nairobi. She is also an advocate of the High Court of Kenya. She teaches and researches
in the following areas of law: law and development; gender and the law; land law; and human rights law.

Mtende Mhango

University of the Witwatersrand

Mtendeweka.Mhango@wits.ac.za

Mtende Mhango is a Professor of Law at the University of the Witwatersrand. His areas of research are in constitutional law
and pension law. He has published widely in these areas. His current research focus is on separation of powers and the
political question doctrine.

Sindiso Mnisi Weeks

University of Massachusetts Boston

Sindiso.MnisiWeeks@umb.edu

Sindiso Mnisi Weeks is an assistant professor in the School for Global Inclusion and Social Development at the University of
Massachusetts Boston. She was formerly a senior researcher at the Centre for Law and Society at the University of Cape
Town, where she wor ked ommRededroh Pregtamrad. Dr.Wioish\ eels btaedta doctorate in socio-
legal studies from the University of Oxford as a Rhodes Scholar; prior to which she clerked for then Deputy Chief Justice of
the Constitutional Court of South Africa, Dikgang Moseneke. She is co-author of "African Customary Law in South Africa:
PosttApart heid and Living Law Perspectiveso (OUP Southern Af
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Joel Modiri

University of Pretoria

joelmodiri@gmail.com

Joel Modiri teaches jurisprudence at the Faculty of Law, University of Pretoria. His research interests broadly concern the
relationship between law, power and identity and he has written extensively on topics relating to include critical race theory,
African philosophy, feminist politics and critical pedagogy. He is currently completing a doctorate on reading Black
Consciousness as a critical theory of law and society in post-1994 South Africa.

Amelia Vukeya Motsepe

Independent Legal Consultant

amelia.vukeya@gmail.com

Amelia is the editor of HIV and the Law in SouthAf r i ca: A Practitionerds Guide, publ
consulting experience in Law, governance, public health and human rights, having worked for organisations such as the Open
Society Initiative for SouAhEeSnprAdgri amdst fOSOPAN BbVi ainy
Programme, the American Bar Associationds I ndividual Ri gh
Fulbright, Bowmans Inc, the South African Institute for Advanced Constitutional, Human Rights and International Law and the
Constitutional Court of South Africa. She holds a Bachelor of Laws degree from the University of the Witwatersrand and a
Master of Laws degree from Georgetown University Law Center in Washington D.C, U.S.

Kelley Moult

Centre for Law and Society, UCT

kelley.moult@uct.ac.za

Kell ey Moult is the Director of the Centre for Law and Soc
violence and the law, and has worked on a number of foundational studies on gender-based violence policy implementation

in South Africa. Recent work includes regionally-focused projects on child marriage, sexual health and reproductive rights in
Sout hern Africa, and on the intersection of Western and
teaching is strongly focused on bringing current research into the classroom, and on fostering new generations of socio-legal
scholars.

Shirley Mushi
University of Cape Town

Shirley.bmushi@gmail.com
Shirley is a PhD student in the Faculty of Law at the University of Cape Town. She is researching on governance and
regulation of hydrocarbons by the use of transparency and accountability.

N Mala Naidoo

Varsity College

mala@agegroup.co.za

Mala Naidoo is an admitted Advocate of the Supreme Court .She has worked variously as a candidate attorney and legal
advisor before turning her attention to lecturing in law both in the Private and Public Law Departments at the University of
Durban Westville. As National Co-ordinator of the Para-legal Certified Training Programme , Curriculum Developer and
Materials Developer with Access to Justice Project and National Co-ordinator and subsequently, Project Leader of the Human
Rights Education Project at Lawyers for Human Rights. She currently lectures at Varsity College, Pretoria on the University
of Free State LLB programme. She is also the chairperson of Masimanyane Womans Support Programme and the Chair of
the National Governing Body Foundation. Mala has spent the past 30 years specializing in training and facilitation in the areas
of International Law, human rights ,democracy, constitutional law and gender issues .
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Sherilyn Naidoo

University of Witwatersrand

sherilyn.naidoo@wits.ac.za

Sherilyn is an attorney at the Right 2 Protest Project (R2P) that is housed at the Centre for Applied Legal Studies (CALS).
Sherilyn obtained her LLB from the University of the Witwatersrand in 2012. She thereafter completed her LLM in
Administrative and Constitutional law at the University of Cape Town. She completed her articles of clerkship at the Wits Law
Clinic where she assisted in family law issues and police brutality civil claims. She has a keen interest in Constitutional and
Human Rights Law and is passionate about ensuring access to justice for all.

Caroline Ncube

University of Cape Town

caroline.ncube@uct.ac.za

Caroline is currently a Professor and the Head of the Department of Commercial Law at the University of Cape Town. Prior
to becoming an academic, she practiced briefly as an attorney. Her primary research interest is in Intellectual Property Law,
although she also researches and teaches electronic and commercial law. She has published extensively in these areas.

Phiwe Ndinisa

Land and Accountability Research Centre, UCT

phiwe.ndinisa@uct.ac.za

Phiwe is an admitted attorney, who is committed to furthering human rights, social justice, as well as social and economic
transformation by supporting rural communities who are engaged in struggles for change in relation to land and mining.
Phiwe is currently a legal researcher at the Land and Accountability Research Centre (LARC) at the Public Law Department
of the University of Cape Town which focuses on providing evidence of the content of living customary law in order to secure
land rights and advocate for the transparent and accountable governance of people living in the former Bantustans.  Phiwe
is involved in research that sits at the nexus between interdisciplinary action research and strategic public interest litigation in
relation to land rights and mining affected communities. LARC views research, litigation and active networks of rural
communities as three necessary and interlocking components to achieve this and to successfully support rural communities
and leaders so that they can engage directly and effectively in litigation, research, policy and legislative processes.

Ntandokayise Ndlovu

University of Fort Hare

ntandokayise.ndlovu@gmail.com

Ntandokayise holds a Masters' degree in Human Rights Law and Bachelor of Laws degree (cum laude) from UFH. He is
currently an LLD Candidate specialising in children's rights. His research interests are in international law, international
criminal law, human rights law, children's rights and education and the law. He is a published author whose publications
include: "The Role of the Courts in protecting social economic rights under the 2013 Zimbabwe Constitution" and "Protection
of Socioeconomic rights in Zimbabwe: A critical assessment of the domestic framework".

Ruth Nekura

Centre for Law and Society, UCT

ruth.nekura@gmail.com

Rut h Nekura is a human rights | awyer with five yearso6 exp
Her research, litigation and advocacy work focuses on the use of domestic, regional and international human rights
frameworks specifically regarding womendés rights with a f
governance. Ruth holds an LLB degree from Moi University, a Postgraduate Diploma in legal practice -Kenya School of Law
and an LLM- Human Rights Law from the University of Cape Town. She is currently pursuing a PhD at the public law
department, UCT.
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Makale Ngwenya

University of the Witwatersrand

ngwenyafm@gmail.com

Ms Makale Ngwenya is pursuing a Master of the Built Environment (Housing) at the University of the Witwatersrand School
of Architecture and Planning. Her research project is titled, Johannesburg Inner City's Appropriated Buildings: Residents'
Responses to Vulnerability and Precarious Living Conditions. She has an undergraduate degree in economics. She obtained
a Joint African Masters Programme in Comaparative Local Development from the Tshwane University of Technology and
University of Trento, Italy. Her interests in research lie in national systems of innovation, economic development and housing.
She has worked for the HSRC and United Nations (OCHA).

Philile Ntuli

Land and Accountability Research Centre, UCT

Philile.ntuli@uct.ac.za

Philile is a Research at the Land and Accountability Research Centre at UCT. She provides support
agenda, particularly with regards to research on land rights in the former Bantustans. Since joining LARC in 2015, she has

led the research agenda on land rights in KwaZulu Natal under the Ingonyama Trust Act. Her main academic and professional
interests are public policy and social transformation, with a particular focus on gendered relations. Before joining LARC, Philile
worked in the public sector in the area of public policy analysis. She also established and ran a community library and coffee
shop in Pretoria.

Nkosikhulule Nyembezi

University of Cape Town

nyembezi.nkosikhulule@gmail.com

A policy analyst, a researcher, and a human rights activist. A respected political and economic commentator who also serves
as a studio resident analyst for Ukhozi FM, Umhlobo Wenene FM, and TruFM. A columnist for I'solezwe lesiXhosa newspaper.
Has been involved in the coordination of civil society election-monitoring programmes in the national, provincial and local
government elections since 1994, and serves as the Co-Chairperson of the National Co-ordinating Forum i a platform that
brings together civil society formations and the Electoral Commission. Also serves as a community representative in the
Development Chamber of the National Economic Development and Labour Council.

O Duncan Ojwang

University of Nairobi

dojwang@gmail.com

| teach Jurisprudence, Legal research and Human rights. Having worked in the continent and in the USA, | am aware of how
law can not be assumed to be "Neutral." As a student of Third World Approach to International law, it is crucial to teach with
awareness and conscientious of the historical and current global challenges.

Jameelah Omar

University of Cape Town

Jameelah.omar@uct.ac.za

Jameelah Omar is a lecturer in the Public Law Department at the University of Cape Town. She holds an LLB and LLM from

the University of Cape Town. She lectures Criminal Procedure and Criminal Law and her primary research interests are
procedural and evidential aspects of s e x u a | of fences and the criminal justice
protest action. After graduating with her LLB, she worked as a researcher at the Institute of Criminology, UCT while completing

her LLM in criminal justice. She then completed her articles at Edward Nathan Sonnenbergs Incorporated in Johannesburg.

As a practicing attorney, she formed part of the Rule of Law Programme at the Centre for Applied Legal Studies (CALS) at

the University of the Witwatersrand, specialisinginprisoner s 6 ri ghts, particularly remanct
While at Wits, she was part of the Inquiry team into Sexual Harassment at the University of the Witwatersrand, and is also a
co-author of the Report published in relation thereto.




#AfricalSA  E1E2 @ClsUct Pg. 123

Melissa Akinyi Omino

University of Fort Hare

melissaomino@gmail.com

Melissa Omino graduated cum laude with an LLB from the University of Fort Hare (UFH) in May 2008 and obtained her LLM
from Stellenbosch University in December 2008. Melissa was then admitted to the Kenyan Bar in January 2011 following her
pupillage under Judge J.B Havelock of Havelock, Muriuki & Raval. Melissa has practical law experience in Civil Practice. She
has served in the Law Society of Kenya Committee on ICT and Intellectual Property (IP). Currently pursuing her LLD where
her research interest lies in IP law policy and health rights in Africa. Melissa is co-founder of IPCheckin.

Azubike Chinwuba Onuora-Oguno

University of llorin

azubike.onuoraoguno@gmail.com

Dr. A.C Onuora-Oguno LLB (llorin), NLS (Nigeria), LLM (Pretoria), LLD (Pretoria) Azubike is both a Solicitor and Advocate of
the Nigerian Supreme Court. He has passion for Childo6s ri
former clerk in the Office of the Prosecutor International Criminal Court. He has written severally on the subject of education,
girl child and other areas of law. Azubike is a co-convener of an International Research Collaboration (IRC) under the LSA
and has spoken in previous LSA conference.

Ada Ordor

Centre for Comparative Law in Africa, UCT

ada.ordor@uct.ac.za

Ada Ordor is an Associate Professor at the Centre for Comparative Law in Africa, University of Cape Town. She has studied
and taught in law schools in Nigeria and South Africa and has held research fellowships in South Africa and the United States.
Her postdoctoral research has led to book chapters on Civil Society Partnerships for Decent Work in South Africa (2014),
Associational Life in Africa (2014), Comparative Law and Development (2015), among others. She currently teaches Law
and Regional Integration in Africa and researches in the areas of civil society, the non-profit sector and law and development
in Africa.

Tosin Osasona

Center for Public Policy Alternatives, Nigeria

tososas@gmail.com

Tosin Osasona is a lawyer and a development professional with crosscutting experience in human rights law and advocacy,
public policy research and CSO engagement. He is interested in the use of juridical procedures, research and advocacy tools
towards the enhancement of human rights and the rule of law in Nigeria and sub-Saharan Africa. He holds a Master of Laws
degree in International Crime and Justice from the University of Turin, Italy and the United Nations Interregional Crime and
Justice Research Institute.

Chris Oxtoby

Democratic Governance and Rights Unit, UCT

cc.oxtoby@uct.ac.za

Senior researcher, Democratic Governance and Rights Unit, Department of Public Law, University of Cape Town. Areas of
research interest include judicial appointments, judicial governance and the separation of powers. Holds BSocSc and LLB
(cum laude) degrees from UT, and an LLM from New York University. Admitted attorney of the High Court of South Africa
(non-practising roll), previously interned at the International Criminal Tribunal for the former Yugoslavia and the International
Criminal Court.
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Yvonne Anyango Oyieke

University of Nairobi

anyango.oyieke@gmail.com

Yvonne was appointed to the School of Law as a Lecturer in the Department of Public Law from February 2016 and officially
took up the position at the end of June 2016. Prior to joining the University of Nairobi, Yvonne was based at the Department

of Jurisprudence as a full time doctoral fellow and served part-time as a researcher with the Institute for International and
Comparative Law in Africa. He r research interests include gender and w
legal/feminist/race theories.

P Sandy Paterson
University of Cape Town

alexander.paterson@uct.ac.za

Sandy Paterson is an admitted attorney of the High Court of South Africa. Having practiced law in South Africa for a number
of years he joined the Institute of Marine and Environmental Law, Faculty of Law, University of Cape Town in 2004. He is
currently programme convener of the LLM and MPhil Marine and Environmental Programmes on offer through the Institute.
His research interests include biodiversity, protected areas, land use planning and participatory forms of natural resource
governance. He has published widely on these issues in international and local journals and books. Sandy is also a member
of several international and regional institutions such as the Association of Environmental Law Lectures from African
Universities and Environmental Law Association of South Africa, IUCN Academy of Environmental Law, IUCN Commission
of Environmental Law (CEL) and the Joint Tack Force on Protected Areas of the World Commission on Protected Areas and
CEL.

Rick Peltz-Steele

University of Massachusetts Law School

rpeltzsteele@umassd.edu

Richard J. Peltz-Steele, JD, is a professor at the University of Massachusetts Law School teaching and researching in US
and comparative media law, including defamation, privacy, copyright, transparency, and free expression; in international social
and economic development; and in sport and mass communication. He has spoken in the US, Chile, and Spain on
comparative data protection, the latter for UIA. He serves as a vice chair for the ABA-TIPS International Committee and for
the ABA-International Section Privacy, E-Commerce, and Data Security Committee. His current research examines the
intersection of communication, sport, human rights, and sustainable development.

Joanna Pickering

Land and Accountability Research Centre, UCT

joanna.pickering@uct.ac.za

Joanna is a Researcher at the Land and Accountability Research Centre (LARC) based at the University of Cape Town's Law
Faculty. She works in LARC's Mining and Trusts programme, which aims to defend and protect the rights of mine-hosting
communities in the former homelands. Joanna holds a BA LLB from Rhodes University. Prior to joining LARC, Joanna spent
a year as a Constitutional Court clerk and thereafter completed her articles at Bowman Gilfillan. She was admitted as an
attorney in 2016.

Sarita Pillay
Ndifuna Ukwazi

sarita@nu.org.za

Sarita works as a researcher on Urban Land Justice at Ndifuna Ukwazi. Sarita has a Masters in Urban & Regional Planning
from the Humphrey School of Public Affairs, at the University of Minnesota. Sarita also holds both a BA and BA Honours
degree from Rhodes University (UCKAR) in Politics & Geography. Her current research interests include spatial
transformation, post-apartheid housing and spatial policy, and the politics and practices of local government interacting with
their constituencies around housing and spatial development.
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I
R Shéan Rippenaar
UWC Law Clinic
sheanrippenaar@gmail.com
| am an attorney at the UWC Law Clinic. | completed my articles of clerkship at the Legal Resources Centre. | have recently
completed my research project for the LLM which focuses on the ratification of the International Covenant on Economic, Social
and Cultural Rights, Strategic Litigation and the Right to Access Adequate Housing.
Steffi Rohrs
Children’s Institute, UCT
stefanie.rohrs@uct.ac.za
Stefanie R°hrs holds a doctorate in |law from the Universi
University of Cape Town. Stefanie first came to UCT in 2006 to conduct research on violence against women and access to
health and justice services at the Gender, Health & Justice Research Unit. She returned to Germany in 2012, but came back
to South Africa in 2015 and now works as a senior researcher at UCT&6s Chil drenbdés | nstitut
childrendés rights with a focus on violence, sexual offenc
S Amr Shalakany

American University in Cairo

shalakany@aucegypt.edu

Associate Professor of Law; Faculty Director, Law & Society Research Unit, The American University in Cairo. Shalakany is
currently Member of the Institute for Advanced Study's School of Social Science in Princeton, New Jersey (2016-17), where

he is completing a book project on the legal history of the Arab Spring. Arguing that a sharp legal inflection marks post-
revolution politics in Egypt from its next-door siblings, he seeks to chronicle and interrogate the role of legal professionals and
their disciplinary logicinthecount r y6s f ai l ed revolution, where the firule of
of authoritarianism.

Mandisa Shandu
Ndifuna Ukwazi Law Centre

mandisa@nu.org.za

Mandisa Shandu is the Director of Ndifuna Ukwazi (NU) Law Centre which offers legal support to client communities and
soci al movements. Her areas of practice support the organi
property and housing law, access to basic services and access to administrative justice. Prior to working at Ndifuna Ukwazi,
Mandisa worked as an attorney at ENS Africa. She is a University of Cape Town (UCT) graduate holding a B.Soc.Sci degree

in political science and an LLB degree.

Sanele Sibanda
Wits School of Law

Sanele.Sibanda@wits.ac.za

Sanele Sibanda is senior |l ecturer at the University of Wit
on questions related to constitutional law, administrative law, customary law reform and law and culture. He adopts a critical
perspective to these questions, asking how they impact upon or have been impacted upon by South African constitutionalism
since 1994. He is also a member of the editorial committee of the South African Journal on Human Rights.

Mathias Siems
Durham University

mathias.siems@durham.ac.uk

Mathias Siems is a Professor of Commercial Law at Durham University, UK. He was previously a professor at the University
of East Anglia, a reader at the University of Edinburgh, an associate professor at the Riga Graduate School of Law, a Fulbright
Scholar at Harvard Law School, and a Jean Monnet Fellow at the European University Institute in Florence. He is a graduate
of the Universities of Munich and Edinburgh.
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Nicholas Rush Smith

City University of New York - City College

nrsmith.ccny@gmail.com

Nicholas Rush Smith is assistant professor of political science at the City University of New York i City College. He is currently
completing a book manuscript on vigilantism in post-apartheid South Africa. Based on nearly 20 months of ethnographic and
archival research, it asks why South Africa has experienced high rates of vigilantism despite a celebrated transition to
democracy, lauded constitution, and massive transformations of the state's legal apparatus following apartheid. His work has
been published or is forthcoming in leading journals like the American Journal of Sociology, African Affairs, and PS: Political
Science and Politics.

Dee Smythe

University of Cape Town

dee.smythe@uct.ac.za

Dr Dee Smythe is a Professor of Public Law and Director of Research in the Law Faculty at the University of Cape Town. She

was founding Director of the Centre of Law and Society between 2013 and 2016. Prior to that she was Director of the Law,
Race and Gender Unit and Principal Researcher at the Gender, Health and Justice Unit in UCT's Faculty of Health Sciences.
Deeds work spans a range of areas at the intersection of |
of Constitutional Lawyers' focus group on Women, Equality and Constitutionalism and teaches on Law and Society in Africa.

Gina Snyman
University of the Witwatersrand

gina.snyman@wits.ac.za

Gina Snymanisinrhouse counsel at the Centre for Ap plograntatit e with&t u
special interest in the Rule of Law, and most recently focusing on the social security rights of grant beneficiaries, and the
legalization of assisted dying in South Africa. Prior to joining CALS, Gina practiced as in-house counsel at Lawyers for Human
Rightsdé in the Strategic Litigation Unit, with a strong f
as representing clients before the Arms Procur e me nnimig@ommi
Detention Programme where she successfully obtained landmark judgments on the rights of asylum seekers not to be
detained, and the non-extradition of foreign nationals facing the death penalty.

T Chanda Tembo

University of Zambia

chandankoloma@hotmail.com

Chanda is a lecturer in the School of Law at the University of Zambia and is currently Assistant Dean-Post Graduate in the
school. Chanda is currently finalising her Doctoral studies in Faculty of law, at the University of Sheffield in the United Kingdom.
Her PhD focuses on examining and analysing the role plant variety legislation can play in developing sustainable agriculture
in Zambia. Chanda is also co-founder of a Nongovernmental Organisation, Advocacy for Intellectual Property - Zambia which
was established in 2008. The NGO aims to promote intellectual property protection that is tailored to the development needs
of Zambia.

Tebello Thabane

University of Cape Town

tebello.thabane@uct.ac.za

Tebello holds the following degrees: BA Law, LLB, LLM, LLM. He is currently a lecturer in the UCT Faculty of Law, Commercial
Law Department and a PhD candidate in the same department. Prior to joining UCT, Tebello was the Principal Secretary
(Director General) of the Ministry of Law and Constitutional Affairs in the Kingdom of Lesotho. Prior to that, he lectured at both
undergraduate and postgraduate levels at the University of KwaZulu Natal, Howard College. He teaches Company Law and
Business Law. His research interests straddle two areas of law, namely, corporate law as well as the emerging field of
business and human rights. He has published and delivered conference papers in these areas. His current PhD research is
on the impact of ownership and control models on corporate governance of state-owned companies.
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David Trubek

University of Wisconsin

dmtrubek@wisc.edu

David M. Trubek is Voss-Bascom Professor of Law and Dean of International Studies Emeritus at the University of Wisconsin-
Madison and Senior Research Fellow at the Harvard Law School where he serves as co-director of GLEE, the Project on
Globalization, Lawyers, and Emerging Economies. Appointed as University Dean of International Studies in 1990, he became
the founding director of the UW-Madison International Institute in 1995. After stepping down as Dean and Director of the
Institute he ran the Center for World Affairs and the Global Economy (WAGE) from 2001 to 2004 and served as Principal
Investigator of LANDS, the project on Law and the New Developmental State. He has written on critical legal theory, the
sociology of law, law and development, human rights, European integration, the changing role of the legal profession, and the
impact of globalization on legal systems and social protection schemes. He has taught and conducted research in Brazil for
many years and has recently edited two books on Brazil: Law and the New Developmental State: the Brazilian Experience in
Latin American Context (2013) and The Brazilian Legal Profession in the Age of Globalization (forthcoming).

Janine Ubink

University of California Irvine

jubink@law.uci.edu

Janine Ubink has a law degree as well as a PhD in legal anthropology from Leiden University in the Netherlands. Her research
focuses on legal pluralism, customary law and its relation with state law, traditional authorities, transitional justice, rule of law
reforms, gender, and land management, with a regional focus on Africa, particularly Ghana, Namibia, Malawi, Somalia, and
South Africa. Janine also works as a consultant in this field, most recently as an advisor to the Ministry of Justice of Somalia.
In December of 2015 she became the President of the international Commission on Legal Pluralism.

Elrena van der Spuy

University of Cape Town

elrena.vanderspuy@uct.ac.za

Elrena van der Spuy is the Head of the Department of Public Law, affiliated to the Centre of Criminology at the University of
Cape Town. She has a PhD from the University of Cape Town, a Masters degree in Sociology from University of Stellenbosch
and has taught Sociology and Criminology at a number of Institutions. Elrenabs r esearch interests
relating to police and policing, and she has published on these topics in South Africa, Africa and internationally.

Lorenzo Wakefield

Open Society Foundation for South Africa

Lorenzo@osfsa.org.za

Lorenzo Wakefield is the senior programme officer in the Justice, Equality and Rights Programme at the Open Society
Foundation for South Africa. He manages grants relating to criminal justice reform, legal empowerment of poor and
marginalised communities, LGBT rights, sex worker rights and refugee and migrant rights. He has a LL.M degree in
international criminal law from the University of the Western Cape.

David Wilkins

Harvard Law School

dwilkins@law.harvard.edu

Professor Wilkins is the Lester Kissel Professor of Law, Vice Dean for Global Initiatives on the Legal Profession, and Faculty
Director of the Center on the Legal Profession at Harvard Law School. He is also a Senior Research Fellow of the American
Bar Foundation and a member of the Faculty Committee of the Harvard University Edmond J. Safra Foundation Center for
Ethics. Prof. Wilkins has given over 50 endowed lectures at universities around the world and is a frequent speaker at
professional conferences and law firm and corporate retreats. He is the author of over 80 articles on the legal profession in
leading scholarly journals as well as a co-author of several books, including The Indian Legal Profession in the Age of
Globalization (forthcoming 2016), Diversity in Practice (2016), and Problems in Professional Responsibility for a Changing
Profession (5™ edition 2009). He and his Harvard Law School colleague, Andrew Kaufman, are also co-authors of one of the
leading casebooks in the field. He was elected to the American Academy of Arts & Sciences in 2012 and the Spanish Royal
Academy of Doctors in 2014 and most recently was the recipient of the Harvard Law School Association Award in 2016. His
major research interests include the legal profession, legal ethics, diversity and globalization.
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Kerry Williams
Webber Wentzel

kerry.williams@webberwentzel.com

Kerry is a partner in the Public Law Practice of Webber Wentzel. She obtained her BA (Hons) (first class) and LLB (cum
laude) at University of Cape Town, a LLM (Public Law) (with distinction) from University of London (University College,
London) and a MPA from the Harvard Kennedy School of Government. Before joining Webber Wentzel she was a legal
researcher for Justice O'Regan at the Constitutional Court of South Africa. She has published on various topics including
prosecuting perpetrators of hate crimes and legalising same-sex marriage in South Africa.

Cheri Young
Mineral Law in Africa, UCT

cheri.young@uct.ac.za

Dr Cheri Young is a lecturer in the Department of Private Law at the University of Cape Town. She currently lectures Advanced
Property Law (Expropriation), Property Law in a Constitutional Order and Mineral Law in Africa. She obtained her LLB and
PhD degrees from the University of Cape Town. In 2015, she completed a Postdoctoral Research Fellowship at the University
of Cape Town, furthering her research interests in mineral and natural resources law, and property law and theory. She is an
admitted attorney of the High Court of South Africa. Her interests include energy and natural resources law (particularly water
law), property law and theory, and administrative law. AW Mellon fellow, UCT (2011-2012). Reviewer: African Mining
Legislation Atlas (2015). UCT Future Water Institute (2016).
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