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Overview

 Including: 

- Sources of Law

 - Criminal vs Civil Law

 - Types of Courts

 - Development of the Law
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Sources of Law

There are a number of sources from which 
South African Law is derived which include:

 The Constitution 

 Legislation / Statutes

 Common Law

 Customary Law

 International Law 
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The Constitution – Supreme Law 
of the Land

 Inconsistencies are invalid (Section 2)

 Bill of Rights - BoR -Equality, Dignity, Education, 

Safety and Security, Access to Court (Chapter 2)

 Limitations Clause - Reasonably and Justifiable 

Limitation (in ODS) with a Law of General 

Application (Section 36)

 Section 39 Interpretation of BoR – Promote Values, 

International Law & Foreign Law 

 Sections 232 and 233 - International Law 
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Legislation / Statutes

 The National Government (Parliament / 

Legislature) produce written laws which are 

binding on everyone living within its borders. 

These are called Legislation or Statutes or 

Acts. Three examples: 

 Act 108 of 1996  

 Act 51 of 1977

 Act 130 of 1998
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 Act 108 of 1996 – The Constitution of the 

Republic of South Africa  

 Act 51 of 1977 – The Criminal Procedure Act 

(incl: S50 Arrest, 48hrs and S60 -Bail)

 Act 130 of 1998 – The Refugees Act (S2 S21 

S22 and s24)

Process by which legislation is passed 
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Statutes (Continued)

-In terms of the Legislation the Minister and his 

or her delegate may be empowered to make 

Regulations.

-In addition to the National Legislature you 

have provincial and local legislature which 

create laws to be applied at the Provincial 

Level and at the Local Government level

-These laws on not binding on higher levels
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Common Law

 Laws not made by Parliament

 Roman Dutch Law as developed by new decisions of 
the courts 

 The process or system is based on English Law 
process

 Egs. Theft, Rape, Treason

 Section 8(3)(a)Develop Common Law to give effect 
to a Right/to Limit a Right where Reasonable 

 Section 39(2) interpreting Common Law- promote 
Spirit, Purport and Objects of the BoR    
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Customary Law 

 Customary Law is applicable to a section of 

Society 

 Special Headman’s Courts and Codes

 Eg Code of Zulu Law in KwaZulu Natal. 

 This is not often encountered by most of us.

 Where it is applicable - domestic and family 

law disputes (eg Matrimonial law position). 



10

International Law

 Customary international law is law in the 

Republic unless it is inconsistent with the 

Constitution or an Act of Parliament (S232).

 Prefer interpretation Consistent with 

International Law than not (S233) unless 

unconstitutional. 

 Examples of International Law - Treaties, 

Conventions, Customary International Law
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Civil vs Criminal Law

 Types of Matters Civil vs Criminal 

 Parties ( State Prosecutor, Defence Accused 

vs Civil parties Applicant and Respondent)

 Examples  (Rape, Murder, Divorce, 

Evictions)

 Refer to Diagram of Courts
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Levels of Courts (s34)

 Constitutional Court 

 High Court (Eg Western Cape High Court) 

 Special Courts (Labour, Divorce, Equality)

 Magistrates’ Court

 Community Court / Peoples Court 

 Small Claims Court

 Internal Remedies and Alternative Dispute 
Resolution Forums
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Development of the Law by the 
Courts

 Common law and or statutes are considered by the 

courts relative to the facts

 If a law fits for the facts, apply it

 It must not be Inconsistent with the Constitution and 

ideally consistent with International and Customary 

Law if Applicable. 

 If it does not fit the facts – Precedent (Ratio) 

 Binding Precedent (Examples)

 Persuasive Precedent
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 The contracting States shall not impose 
penalties, on account of their illegal entry or 
presence, on refugees who, coming directly 
from a territory where their life or freedom 
was threatened in the sense of article 1, enter 
or are present in their territory without 
authorisation and show good cause for their 
illegal entry. 





 Musina

 Johannesburg .........closed

 Pretoria

 Durban.................... ?

 Port Elizabeth 

 Cape Town.............. ?

 Five days 

 Section 23 of the Immigration Act 2002



 Residing in South Africa 

 [1] Refugees 47,974 

 [2] Asylum Seekers 309,794

 (pending cases) refers to an estimated 171,700 undecided 
cases at first instance at the end of 2009 and 138,100 
undecided cases at the end of 2008 (no update available).

 Total Population of Concern 357,768



 Section 21 of the Refugees Act

 In person

 Prescribed form (Eligibility form – BI 1590)

 Interpretation

 Disclosure 

 Section 22 permit – note conditions
◦ Section 37 Refugees Act

◦ Expired permits

 180 days



 Section 3(a) of Refugees Act, as amended:
◦ A person qualifies for Refugee status if that 

person

 owing to a well-founded fear of being 
persecuted by reason of his or her race, gender, 
tribe, religion, nationality, political opinion, or 
membership in a particular social group, is 
outside the country of his or her nationality and 
is unable or unwilling to avail him/herself of the 
protection of that country



 Section 3(b) of Refugees Act, as amended:

◦ A person qualifies for Refugee status if that person

 owing to external aggression, occupation, foreign 
domination or other events seriously disturbing public order
in either a part or the whole of his or her country of origin or 
nationality, is compelled to leave his or her place of habitual 
residence in order to seek refuge in another place outside 
his or her country of origin or nationality; or

 Section 3(c) of Refugees Act, as amended: 

◦ A person qualifies for Refugee status if that person
 Is a spouse or dependant of a person contemplated in sections 

(a) and (b)



Section 3C

Proof of relationship

Ceases to meet the definition of dependant 



 Unfounded – Right to Appeal to the Refugee 
Appeal Board; must apply within 30 days

 Manifestly Unfounded – Right of Review to the 
Standing Committee for Refugee Affairs; must 
make representations within 14 days

 Form 23 after Final Rejection

 Note: Refugees Amendment Act 2008 (not yet 
operational) – new Refugee Review Authority



 Section 24 Refugee Status

 Refugee ID book

 United Nations Convention Travel Documents 
(UNCTDs)



 Recognized refugee, after five years of 
continued residence in the Republic, has right 
to apply for certification that s/he will remain 
a refugee indefinitely (section 27g Refugees 
Act)

 Only once certified, may apply for Permanent 
Residence
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 A right can give a person the ability to 
demand something from someone

Example: The right to healthcare gives an 
asylum seeker or refugee the right to receive 
treatment at the same rates as a South 
African in similar circumstances



 A negative right 

 A right can also prevent someone from doing 
things to a person. 

 Example:

 The Police may not kill or injure a person



 If a person has a right he also has a duty or 
an obligation

 Example:

 John has a right not be harmed by Jack and 
similarly John has a duty not to harm Jack.



 Rights can be limited 

 Example: The right to freedom of speech 
does not allow a person to use inflammatory 
speech to incite violence.



•Administrative rights

•Non-penalisation for illegal entry

•Non-refoulement 

•Pre-existing rights



•Right to liberty and security of person
•Freedom from arbitrary arrest
•Freedom form torture, cruel, cruel inhumane and degrading   
punishment

•Right to equal; protection before the law
•Right to dignity
•Right not to be discriminated against









 4. Refugees who voluntarily return to their country shall in no 
way be penalized for having left it for any of the reasons giving 
rise to refugee situations. Whenever necessary, an appeal shall 
be made through national information media and through the 
Administrative Secretary-General of the OAU, inviting refugees to 
return home and giving assurance that the new circumstances 
prevailing in their country of origin will enable them to return 
without risk and to take up a normal and peaceful life without 
fear of being disturbed or punished, and that the text of such 
appeal should be given to refugees and clearly explained  to 
them by their country of asylum.

5. Refugees who freely decide to return to their homeland, as a 
result of such assurances or on their own initiative, shall be 
given every possible assistance by the country of asylum,
the country of origin, voluntary agencies and international and 
intergovernmental organizations, to facilitate their return.









































































THE RIGHT TO SAFETY AND 
SECURITY

By Adv. R. Nyman





INTRODUCTION

 This presentation is divided into two parts:

 [1] The right of refugees to safety and security; and

 [2] The protection of this right.

 The right to safety and security and its protection are laid
down in unwritten and written laws. Unwritten laws are
referred to as “the common law” while the written law is
found in legislation and court cases. Our court cases tell us
how to interpret and apply the common law and the
legislation. These court cases assume the same status as the
common law and legislation and have to be followed in the
same way.



PART ONE – THE RIGHT TO 
SAFETY AND SECURITY



 We will first look at the Constitution of South
Africa, which is the highest law of our land,
and then the following Acts:

 Refugees Act No 130 of 1998; and

 Promotion of Equality and Prevention of
Unfair Discrimination Act 4 of 2000.



THE CONSTITUTION OF THE REPUBLIC OF SOUTH 
AFRICA

 Chapter 1, sections 1 to 6 of the Constitution set out its founding
provisions.

 Section 1 spells out the following values of the Republic of South Africa:

“The Republic of South Africa is one, sovereign, democratic state
founded on the following values:

(a) Human dignity, the achievement of equality and the
advancement of human rights and freedoms.

(b) Non-racialism and non-sexism.

(c) Supremacy of the constitution and the rule of law.

(d) Universal adult suffrage, a national common voters roll,
regular elections and a multi-party system of democratic
government, to ensure accountability, responsiveness and
openness.”



THE CONSTITUTION

 Section 2 states that “the Constitution is the supreme law
of the Republic; law or conduct inconsistent with it is
invalid, and the obligations imposed by it must be fulfilled”.

 Chapter 2, sections 7 to 39 of the Constitution contain the
Bill of Rights: also referred to as “fundamental rights”.

 Sub-section 9(1) affords everyone the right to equal
protection and benefit of the law.

 Sub-section 9(3) prohibits unfair discrimination by the state
on the grounds of amongst other things, ethnic or social
origin.



THE CONSTITUTION

 Section 12 makes provision for the right to freedom and
security of the person:

“(1) Everyone has the right to freedom and security of the
person, which includes the right-

(a) not to be deprived of freedom arbitrarily or without just
cause;

(b) not to be detained without trial;

(c) to be free from all forms of violence from either public
or private sources;

(d) not to be tortured in any way; and

(e) not to be treated or punished in a cruel, inhuman or
degrading way.



THE CONSTITUTION

 Section 12(2) goes on to provide:

“Everyone has the right to bodily and psychological

integrity, which includes the right-

(a) to make decisions concerning reproduction;

(b) to security in and control over their body; and

(c) not to be subjected to medical or scientific
experiments without their informed consent.”



THE REFUGEES ACT 

 Sub-section 27(b) entitles refugees the right
to enjoy full legal protection including the
rights set out in Chapter 2 of the Constitution.
Our courts have held that not only refugees,
but all persons who are physically within the
country, including asylum seekers enjoy the
protection of our law.



THE PROMOTION OF EQUALITY AND PREVENTION 
OF UNFAIR DISCRIMINATION ACT

 Section 1 (a) prohibits unfair discrimination
on the grounds of ethnicity and social origin.



PART TWO - THE PROTECTION 
AND ENFORCEMENT OF THE 
RIGHT TO SAFETY AND 

SECURITY



 When we face a threat to the violation of our
right to safety or security or the actual violation
of this right, we can either act in self defence, if
this is possible, or we can ask the police for
assistance. In certain circumstances, where for
example the threat is foreseeable, we can also
turn to our Courts for urgent relief. Where we
have suffered injury or damages, we can also ask
our Courts for compensation.



THE SOUTH AFRICAN POLICE 
SERVICE



THE CONSTITUTION

 Section 205(3) of the Constitution explains
the objects of the police service:

“The objects of the police service are to
prevent, combat and investigate crime, to
maintain public order, to protect and secure
the inhabitants of the Republic and their
property, and to uphold and enforce the law.”



THE SOUTH AFRICAN POLICE SERVICE 
ACT

 The preamble of the Police Act records that its object is to:

 ensure the safety and security of all persons and property in the
national territory;

 uphold and safeguard the fundamental rights of every person as
guaranteed by Chapter 3 of the Constitution;

 ensure co-operation between the Service and the communities it
serves in the combating of crime;

 reflect respect for victims of crime and an understanding of their
needs; and ensure effective civilian supervision over the Service.



THE SOUTH AFRICAN POLICE SERVICE 
ACT

 Section 13(1) provides that police officers shall exercise the
powers, duties and functions as are by law conferred on or
assigned to a police official, subject to the Constitution and
with due regard to the fundamental rights of every person.

 Sub-section 13(1) states that police officers shall exercise
their powers, duties and functions as are by law conferred
on or assigned to them, subject to the Constitution and
with due regard to the fundamental rights of every person.

 Section 13(3)(a) stipulates that where a member is obliged
to perform an official duty, he or she shall, with due regard
to his or her powers, duties and functions, perform such
duty in a manner that is reasonable in the circumstances.



 The police carry a statutory obligation to protect us
if there is a violation of threatened violation to our
right to safety and security. This obligation is called
“a duty of care”.

 Where the police fails to come to our assistance or
where the police itself violates our right to safety and
security have can:

 Sue the police in Court;

 Lodge a complaint with the Independent Complaints
Directorate; and/or

 Lodge a complaint with the South African Human Rights
Commission.



Carmichele v Minister of Safety and Security and Another
(Centre For Applied Legal Studies Intervening) 2001 (4) SA
938 (CC)

 The Court held that to determine the circumstances when there was a
legal duty on the police officers to act, one has to:

 Weigh up and strike a balance between the interests of parties and the
conflicting interests of the community.

 This exercise of “weighing up” must be carried out in accordance with the 'spirit,
purport and objects of the Bill of Rights' and “the context of a constitutional State
founded on dignity, equality and freedom and in which government has positive
duties to promote and uphold such values”.

 The court noted further that:

 One has to take into account that the Bill of Rights entrenches the rights to life,
human dignity and freedom and security of the person.

 The Bill of Rights binds the State and all of its organs.



Minister of Safety and Security and Another v 
Carmichele 2004 (3) SA 305 (SCA)

 The Supreme Court of Appeal held that police
officers are accountable to the public to carry
out their statutory and Constitutional duties
and if they fail to carry out such duties, they
will be liable to pay damages to a party in the
form of monetary compensation.



THE INDEPENDENT COMPLAINTS DIRECTORATE

 Sections 50 to 54 of the Police Act make provision for the establishment,
composition and additional functions of the Independent Complaints
Directorate (“ICD”). ICD structures exist at a provincial and national level.
Section 50(2) lays down the principle of independence; namely that the ICD shall
function independently from the Police Service.

 Section 206 of the Constitution sets out the functions of the ICD at a provincial
level in the following manner:

“(3) Each province is entitled-

(a) to monitor police conduct;

(b) to oversee the effectiveness and efficiency of the police service, including
receiving reports on the police service;

(c) to promote good relations between the police and the community;

(d) to assess the effectiveness of visible policing; and

(e) to liaise with the Cabinet member responsible for policing with respect to
crime and policing in the province.”



THE INDEPENDENT COMPLAINTS 
DIRECTORATE

 Section 206 of the Constitution goes on to provide that:

“(4) A provincial executive is responsible for policing functions-

(a) vested in it by this Chapter;

(b) assigned to it in terms of national legislation; and

(c) allocated to it in the national policing policy.

(5) In order to perform the functions set out in subsection (3), a province-

(a) may investigate, or appoint a commission of inquiry into, any complaints of police
inefficiency or a breakdown in relations between the police and any community; and

(b) must make recommendations to the Cabinet member responsible for policing.

(6) On receipt of a complaint lodged by a provincial executive, an independent police
complaints body established by national legislation must investigate any alleged
misconduct of, or offence committed by, a member of the police service in the province.”



THE SOUTH AFRICAN HUMAN RIGHTS 
COMMISSION 

 If the police, or any other private or public
body or person violates or threaten to violate
our right to safety and security, we can lodge
a complaint with the South African Human
Rights Commission.



THE SOUTH AFRICAN HUMAN RIGHTS 
COMMISSION

 Section 184 of the Constitution specifies the functions of the South African
Human Rights Commission:

“(1) The South African Human Rights Commission must-

(a) promote respect for human rights and a culture of human rights;

(b) promote the protection, development and attainment of human rights;
and

(c) monitor and assess the observance of human rights in the Republic.

(2) The South African Human Rights Commission has the powers, as regulated
by national legislation, necessary to perform its functions, including the power-

(a) to investigate and to report on the observance of human rights;

(b) to take steps to secure appropriate redress where human rights have been
violated;

(c) to carry out research; and

(d) to educate.”



THE SOUTH AFRICAN HUMAN RIGHTS 
COMMISSION

 The Human Rights Commission Act No. 54 of 1994 confers the following additional powers, duties
and functions of the Commission:

“(1) In addition to any other powers, duties and functions conferred on or assigned to it by section
116 of the Constitution, this Act or any other law, the Commission—

(a) shall develop and conduct information programmes to foster public understanding of this
Act, Chapter 3 of the Constitution and the role and activities of the Commission;

(b) shall maintain close liaison with institutions, bodies or authorities similar to the
Commission in order to foster common policies and practices and to promote cooperation
in relation to the handling of complaints in cases of overlapping jurisdiction;

(c) may consider such recommendations, suggestions and requests concerning fundamental
rights as it may receive from any source;

(d) shall carry out or cause to be carried out such studies concerning fundamental rights as
may be referred to it by the President and the Commission shall include in a report referred
to in section 118 of the Constitution a report setting out the results of each study together
with such recommendations in relation thereto as it considers appropriate;

(e) may bring proceedings in a competent court or tribunal in its own name, or on behalf of a
person or a group or class of persons.

(2) All organs of state shall afford the Commission such assistance as may be reasonably required
for the effective exercising of its powers and performance of its duties and functions.”



GENERAL - APPROACH BY OUR 
COURTS TO REFUGEES



Union of Refugee Women and Others v Director: Private 
Security Industry  Regulatory Authority and Others 2007 (4) 
SA 395 (CC) 

 The Constitutional Court held that refugees constitute a
vulnerable group in our society because:

“They have been forced to flee their homes as a result of
persecution, human rights violations and conflict and
very often they, or those close to them, have been
victims of violence on the basis of very personal
attributes such as ethnicity or religion.”



Lawyers for Human Rights and Another v Minister 
of Home Affairs and Another 2004 (4) SA 125 (CC) 

 The Constitutional Court held that the Bill of Rights afforded
protection not only to refugees but also asylum seekers who are
present at our ports of entry as set out in the following
paragraphs:

“The government contended that our Bill of Rights does not
accord protection to foreign nationals at ports of entry who have
not yet been allowed formally to enter the country. It was
accordingly suggested that the provisions in issue cannot be
found to be inconsistent with the Constitution. The government
relied on s 7(1) of the Constitution which enshrines the rights of
all the people 'in our country'. We were urged to find that people
at ports of entry who have not yet been allowed formally to enter
South Africa, are not 'in our country' within the meaning of the
subsection.“



Lawyers for Human Rights and Another v Minister 
of Home Affairs and Another 2004 (4) SA 125 (CC) 

 “It is neither necessary nor desirable to answer the general question as
to whether the people to whom s 34 of the Act applies are beneficiaries
of all the rights in the Constitution. It is apparent from this judgment
that the rights contained in s 12 and s 35(2) of the Constitution are
implicated. The only relevant question in this case therefore is whether
these rights are applicable to foreign nationals who are physically in our
country but who have not been granted permission to enter and have
therefore not entered the country formally. These rights are integral to
the values of human dignity, equality and freedom that are fundamental
to our constitutional order. The denial of these rights to human beings
who are physically inside the country at sea- or airports merely
because they have not entered South Africa formally would constitute a
negation of the values underlying our Constitution. It could hardly be
suggested that persons who are being unlawfully detained on a ship in
South African waters cannot turn to South African courts for protection,
or that a person who commits murder on board a ship in South African
waters is not liable to prosecution in a South African court.”



Lawyers for Human Rights and Another v Minister 
of Home Affairs and Another 2004 (4) SA 125 (CC) 

 “Once it is accepted, as it must be, that persons
within our territorial boundaries have the
protection of our courts, there is no reason why
'everyone' in ss 12(2) and 35(2) should not be
given its ordinary meaning. When the
Constitution intends to confine rights to citizens
it says so. All people in this category are
beneficiaries of s 12 and s 35(2). It is not
necessary in this case to answer the question
whether people who seek to enter South Africa
by road at border posts are entitled to the rights
under our Constitution if they are not allowed to
enter the country.”



Abdi and Another v Minister Of Home 
Affairs And Others 2011 (3) SA 37 (SCA) 

 The Supreme Court held that:

“Refugees and asylum seekers held in an 'inadmissible

facility' at a port of entry into South Africa have defined
rights under South African law that are justiciable by
South African courts, and refusing such persons entry
into South Africa in circumstances in which they would as
a result be exposed to the risk of persecution or physical
violence in their home countries, is unconstitutional.”



Abdi and Another v Minister Of Home Affairs And 
Others 2011 (3) SA 37 (SCA) 

 The appellants, a recognised refugees and a registered asylum seeker in
South Africa, had, fearing xenophobia, left South Africa for Namibia.

 Once there, the Namibian authorities decided that they were illegal
aliens and deported them to Somalia via South Africa.

 Upon their arrival in South Africa they were held at the airport's
'inadmissible facility' while awaiting deportation.

 While being so held they launched an urgent High Court application for
an interdict prohibiting the respondents from deportation, and also to
ensure that the appellants were readmission to South Africa.

 The application was dismissed by the High Court, but the appellants
were allowed to remain in the facility, pending the instant appeal to the
SCA.



Abdi and Another v Minister Of Home Affairs And 
Others 2011 (3) SA 37 (SCA) 

 Before the Supreme Court of Appeal the respondents raised 
the following defences:

 They were not responsible for the appellants because they were 
being deported by another country.

 The inadmissible facility was not part of South Africa and South 
African authorities and courts lacked jurisdiction over the 
appellants while they were being detained there.

 South African courts had no jurisdiction to consider or interfere 
with the execution of a deportation order issued by another 
country.

 The appellants, as deportees of another country (Namibia), had 
no right  to invoke the protection of the Refugees Act.



Abdi and Another v Minister Of Home 
Affairs And Others 2011 (3) SA 37 (SCA) 

 The Court held that:

 The argument that persons who are held in an inadmissible facility at a port of entry were
beyond the courts' jurisdiction, was incompatible with legal precedent, domestic and
international law.

 The appellants' respective status was clearly established by documentation in the hands of
the respondents, and that the Refugees Act clearly applied to them.

 Refusing refugees entry into South Africa, and thereby exposing them to the risk of
persecution or physical violence in their home country, was in conflict with fundamental
constitutional values.

 The suggestion that the Namibian deportation order precluded South African authorities and
courts from dealing with refugees present within its own territory would constitute an
unwarranted intrusion into the affairs of a sovereign State.

 The Appeal was therefore upheld and the respondents were directed to release
the appellants and to provide them document to lawfully remain in the
Republic.


