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Background 
 
F r o m  1 2  t o  1 9  Ap r il  2 0 1 0 , t h e  J u dic ial  S e r v ic e  Co m m issio n  ( “ J S C” )  h e l d in t e r v ie ws 
in  Cap e  To wn  f o r  n u m e r o u s H ig h  Co u r t , L ab o u r  Co u r t , L ab o u r  Ap p e al  Co u r t  ( L AC) , 
D e p u t y J u dg e  P r e side n t  an d J u dg e  P r e side n t  p o sit io n s.  As p ar t  o f  it s o n g o in g  wo r k 
in  t h e  ar e a o f  j u dic ial  ap p o in t m e n t s, D G R U  m ade  a su b m issio n  t o  t h e  J S C, 
e m p h asisin g  t h e  q u al it ie s we  f e l t  sh o u l d b e  l o o ke d f o r  an  asp ir an t  j u dg e s.1 Th e se  
q u al it ie s we r e  ide n t if ie d in  t e r m s o f  t h e  r e q u ir e m e n t s o f  S e c t io n  1 7 4 ( 1 )  o f  t h e  
Co n st it u t io n , t h at  j u dg e s b e  “ f it  an d p r o p e r ”  an d “ ap p r o p r iat e l y q u al if ie d” .  To  b e  
“ f it  an d p r o p e r ” , we  su g g e st e d t h at  c an didat e s o u g h t  t o  sh o w a c o m m it m e n t  t o  
c o n st it u t io n al  v al u e s;  an  in de p e n de n c e  o f  m in d;  a disp o sit io n  t o  ac t  f air l y an d 
im p ar t ial l y;  h ig h  st an dar ds o f  e t h ic s an d h o n e st y;  an d a j u dic ial  t e m p e r am e n t .  Th e  
r e q u ir e m e n t  o f  b e in g  “ f it  an d p r o p e r ” , we  su g g e st e d, r e l at e s t o  a c an didat e ’ s 
f o r m al  q u al if ic at io n s, e x p e r ie n c e  an d p o t e n t ial .         
 
We  su g g e st e d t h at  in  o r de r  t o  asse ss t h e se  q u al it ie s, Co m m issio n e r s m ig h t  l o o k t o  
ask q u e st io n s ab o u t  c an didat e s’  “ j u dic ial  p h il o so p h y” , wh ic h  we  de f in e d t o  in c l u de  
a c an didat e ’ s c o m m it m e n t  t o  c o n st it u t io n al  v al u e s, t h e ir  v ie ws o n  t h e  r o l e  o f  t h e  
j u dic iar y, c o n st it u t io n al  in t e r p r e t at io n  an d e t h ic al  an d ide o l o g ic al  issu e s r e l e v an t  
t o  t h e  j u dic ial  f u n c t io n .  We  p o in t e d o u t  t h at  t h e se  su g g e st io n s we r e  m ade  in  t h e  
ab se n c e  o f  c l e ar  c r it e r ia h av in g  b e e n  m ade  p u b l ic  b y t h e  J S C in  t e r m s o f  wh ic h  it  
r e c o m m e n ds ap p o in t m e n t s.2 
 
H o w did t h e  J S C f ar e  in  asse ssin g  t h e se  c r it e r ia at  t h e  in t e r v ie ws?   We  h ig h l ig h t  
wh at  we  b e l ie v e  we r e  t h e  m o st  sig n if ic an t  issu e s r aise d, an d at t e m p t  t o  m ake  
so m e  c o n st r u c t iv e  su g g e st io n s as t o  h o w p r o b l e m s o b se r v e d in  t h e  p r o c e ss m ig h t  b e  
addr e sse d. 
 
E q ual i t y  of  f ocus  – p rob l e m s  of  t h e  ab s e nce  of  cl e ar cri t e ri a f or ap p oi nt m e nt  
 
Wh at  we  c o n side r  t o  b e  t h e  b ig g e st  issu e  r aise d b y t h e  h e ar in g s b e g in s wit h  an  
o b se r v at io n  wh ic h  m ig h t  o n  it s f ac e  se e m  al m o st  t r iv ial .  H o we v e r , we  b e l ie v e  it  
o f f e r s a c l u e  t o  m o r e  de e p -se at e d dif f ic u l t ie s wit h  t h e  f u n c t io n in g  o f  t h e  J S C.   
 
I t  was v e r y ap p ar e n t  t h at  t h e  c o m m issio n  su f f e r e d wit h  t im e  m an ag e m e n t  
p r o b l e m s du r in g  t h e  in t e r v ie ws.  I n t e r v ie ws we r e  sc h e du l e d t o  l ast  f o r  4 0  m in u t e s 
p e r  c an didat e  in  t h e  c ase  o f  H ig h  Co u r t  an d L ab o u r  Co u r t  c an didat e s, an d 1  h o u r  in  
t h e  c ase  o f  J u dg e  P r e side n t  c an didat e s.  Wh il st  t h e  in t e r v ie ws f o r  J u dg e  
P r e side n t s’  p o sit io n s g e n e r al l y r an  ac c o r din g  t o  sc h e du l e , t h e r e  we r e  se r io u s issu e s 
wit h  H ig h  Co u r t  an d L ab o u r  Co u r t  in t e r v ie ws r u n n in g  we l l  o v e r  t im e .  S e v e r al  H ig h  
Co u r t  c an didat e s h ad in t e r v ie ws wh ic h  l ast e d f o r  an  h o u r  an d a h al f  o r  l o n g e r .  
Wh e n  t h e se  de l ays we r e  adde d t o  u n sc h e du l e d c l o se d de l ib e r at io n s t o  disc u ss 
p r o c e du r al  m at t e r s, it  r e su l t e d in  so m e  days wh e n  in t e r v ie ws wo u l d f in ish  a se v e r al  
h o u r s af t e r  t h e  sc h e du l e d t im e  – b e f o r e  t h e  Co m m issio n  e v e n  g o t  t o  it s f in al  
de l ib e r at io n s.  
 
Th is m ay n o t  se e m  t o  m at t e r  v e r y m u c h .  Af t e r  al l , t h e  Co m m issio n  sh o u l d su r e l y 
n o t  b e  l im it e d t o  a f ix e d p e r io d o f  t im e  if  issu e s ar ise  in  a p ar t ic u l ar  in t e r v ie w 
wh ic h  war r an t  m o r e  de t ail e d q u e st io n in g .  S o m e  c an didat e s m ay r e q u ir e  m o r e  
                                                
1 See http://www.dgru.uct.ac.za/usr/dgru/downloads/JSCsubmissionApril2010%20.pdf for the full 
submission.   
2 See Susannah Cowen, Judicial Selection in South Africa, pp. 7-8.  As Cowen points out, there are 
indications from which may be gleaned what criteria the JSC looks for in recommending appointments.  
However, there is little reference to what qualities the Commission seeks in a South African judge. 



l e n g t h y q u e st io n in g  t h an  o t h e r s, an d t h e  Co m m issio n  is f u l f il l in g  a c o n st it u t io n al  
m an dat e  t o  ap p o in t  ap p r o p r iat e l y q u al if ie d an d f it  an d p r o p e r  p e o p l e  t o  t h e  b e n c h , 
wh il st  h av in g  r e g ar d t o  t r an sf o r m at io n  im p e r at iv e s.  Th e  im p o r t an c e  o f  t h is t ask, it  
m ay b e  ar g u e d, c an n o t  adm it  o f  c l o c k wat c h in g . 
 
N o n e t h e l e ss, we  b e l ie v e  t h at  t h e se  t im e  m an ag e m e n t  issu e s ar e  p r o b l e m at ic  as 
t h e y c r e at e  u n e q u al  in t e r v ie win g  c ir c u m st an c e s am o n g  sim il ar l y-p l ac e d 
c an didat e s.  I t  was n o t ic e ab l e  t h at  o n  c e r t ain  o c c asio n s in t e r v ie ws wh ic h  t o o k 
p l ac e  e ar l ie r  in  t h e  day wo u l d l ast  l o n g e r , wit h  a l ar g e  n u m b e r  o f  c o m m issio n e r s 
askin g  q u e st io n s.  L at e r  in  t h e  day, o n c e  it  b e c am e  ap p ar e n t  t h at  in t e r v ie ws we r e  
r u n n in g  we l l  b e h in d sc h e du l e , it  was p e r c e p t ib l e  t h at  in t e r v ie ws b e g an  t o  m o v e  
f ast e r , wit h  o n l y t h e  Ch ie f  J u st ic e  an d so m e t im e s t h e  r e l e v an t  J u dg e  P r e side n t  
askin g  q u e st io n s, an d t h e  r e st  o f  t h e  c o m m issio n e r s r e m ain in g  l ar g e l y sil e n t .  Th is 
m ay b e  at t r ib u t e d p ar t l y t o  t h e  l e n g t h  o f  t h e  in t e r v ie w p r o c e ss. S ix  days o f  
in t e r v ie win g  is a l o n g  t im e  an d m ay u n de r st an dab l y h av e  a n e g at iv e  e f f e c t  o n  t h e  
c o m m issio n e r s. 
 
N e v e r t h e l e ss, we  su b m it  t h at  it  is u n de sir ab l e  f o r  su c h  a sit u at io n  t o  t ake  p l ac e , as 
it  is u n f air  o n  b o t h  c an didat e s wh o  ar e  su b j e c t e d t o  m o r e  in t e n se  q u e st io n in g  – 
wh ic h  m ay we ake n  o r  st r e n g t h e n  t h e ir  p r o sp e c t s o f  ap p o in t m e n t  – an d al so  f o r  
c an didat e s wh o  ar e  n o t  q u e st io n e d in  as m u c h  de t ail , as it  do e s n o t  al l o w t h e  
l at t e r  t o  de m o n st r at e  t h e ir  ap t it u de  f o r  t h e  j o b . 
 
We  su g g e st  t h at , at  t h e  h e ar t  o f  t h is p r o b l e m  l ie s a l ac k o f  a c l e ar l y de f in e d an d 
sh ar e d u n de r st an din g  wit h in  t h e  c o m m issio n  as t o  wh at  c r it e r ia t o  ap p l y t o  t h e  
ap p o in t m e n t  o f  j u dg e s.  Th is im p ac t s o n  t h e  t yp e  o f  q u e st io n s aske d.  We  n o t ic e d 
du r in g  t h e  in t e r v ie ws is t h at  t h e r e  do e s n o t  ap p e ar  t o  b e  a se t  st an dar d o f  
q u e st io n s. S o m e  c an didat e s we r e  aske d a p l e t h o r a o f  q u e st io n s b y t h e  
c o m m issio n e r s, wh e r e as o t h e r  in t e r v ie ws we r e  v e r y sh o r t  b e c au se  t h e  
c o m m issio n e r s se e m e d n o t  t o  h av e  q u e st io n s f o r  t h e  c an didat e s. Th is is a c l e ar  
disc r e p an c y in  q u e st io n in g  an d it  c r e at e s a p e r c e p t io n  t h at  in t e r v ie ws ar e  n o t  t h e  
m ain  t o o l  u se d t o  asc e r t ain  t h e  su it ab il it y o f  t h e  c an didat e s. We  su b m it  t h at  t h e r e  
sh o u l d b e  a c o r e  se t  o f  q u e st io n s t h at  sh o u l d b e  aske d t o  al l  c an didat e s, an d t h e n  
f o l l o we d b y f o l l o w-u p  q u e st io n s f r o m  t h e  c o m m issio n e r s. Th is wil l  assist  in  
de t e r m in in g  wh e t h e r  t h e  c an didat e  is c o m p e t e n t  an d m e e t s t h e  at t r ib u t e s r e q u ir e d 
in  a j u dg e . 
 
We  t h e r e f o r e  su g g e st , as o u r  c e n t r al  o b se r v at io n  f r o m  t h e se  in t e r v ie ws, t h at  t h e  
J S C’ s ap p ar e n t  l ac k o f  a c l e ar , u n if ie d v isio n  o f  wh at  c r it e r ia t o  ap p l y in  ap p o in t in g  
j u dg e s, wh at  q u al it ie s in  a c an didat e  wo u l d q u al if y t h e m  as an  ide al  j u dg e , an d 
wh at  q u e st io n s t o  ask in  o r de r  t o  e st ab l ish  wh e t h e r  c an didat e s p o sse ss t h e se  
c r it e r ia. 
 
We  p r o c e e d t o  an al yse  t h e  q u e st io n s wh ic h  we r e  aske d at  t h e  in t e r v ie ws, in  o r de r  
t o  h ig h l ig h t  c ase s wh e r e  we  f e e l  t h e  J S C is o n  t h e  r ig h t  t r ac k;  as we l l  as t h o se  
wh e r e  we  f e e l  t h e  q u e st io n in g  did n o t  u l t im at e l y h e l p  t h e  c o m m issio n  t o  disc h ar g e  
it s c o n st it u t io n al  m an dat e .  F r o m  o b se r v in g  t h e  in t e r v ie ws, we  h av e  n o t e d t h at  
q u e st io n s m ig h t  b e  c h ar ac t e r ise d as f al l in g  in t o  t h r e e  c at e g o r ie s: t h o se  wh ic h  
r e l at e  m o r e  t o  t h e  g e n e r al  f u n c t io n in g  o f  t h e  l e g al  syst e m ;  t h o se  wh ic h  r e l at e  t o  
b r o ade r  issu e s an d c h al l e n g e s f ac in g  S o u t h  Af r ic an  so c ie t y;  an d f in al l y q u e st io n s 
wh ic h  wo u l d al l o w c o m m issio n e r s t o  p in p o in t  j u dic ial  q u al it ie s in  c an didat e s ( we  
de al  wit h  t h e  q u e st io n  o f  t r an sf o r m at io n  in  a l at e r  se c t io n  o f  t h e  r e p o r t ) .  
 



We  p au se  t o  m ake  so m e  o b se r v at io n s.  F ir st l y, we  sh o u l d n o t  b e  u n de r st o o d as 
o v e r l o o kin g  o r  t r iv ial isin g  t h e  dif f ic u l t y o f  t h e  t ask f ac in g  t h e  J S C.  S e c o n dl y, we  do  
n o t  su g g e st  t h at  q u e st io n s wh ic h  we  c h ar ac t e r ise  in  t h e  f ir st  t wo  c at e g o r ie s ar e  
t h e r e f o r e  n e c e ssar il y ir r e l e v an t .  I n de e d, it  is e v ide n t  t h at  t h e y m ay o f t e n  b e  
e n t ir e l y ap p r o p r iat e  t o  asse ssin g  a c an didat e ’ s j u dic ial  p h il o so p h y, j u dic ial  
t e m p e r am e n t , o r  m in dse t  in  r e l at io n  t o  c o n st it u t io n al  v al u e s.  H o we v e r , it  m u st  
al so  b e  said t h at  o u r  v ie w, f r o m  o b se r v in g  b o t h  t h e se  in t e r v ie ws an d t h e  
Co n st it u t io n al  Co u r t  in t e r v ie ws in  2 0 0 9 , is t h at  q u e st io n in g  o f t e n  b e c o m e s 
side t r ac ke d o n  issu e s wh ic h  do  n o t  se e m  t o  assist  t h e  J S C in  e st ab l ish in g  t h e  
j u dic ial  at t r ib u t e s o f  a c an didat e .  I t  is o u r  v ie w t h at  t h is is a r e su l t  o f  askin g  
q u e st io n s wh ic h  t e n d t o  st r ay f r o m  t h e  t ask o f  ide n t if yin g  t h e  q u al it ie s o f  an  ide al  
S o u t h  Af r ic an  j u dg e .  
 
S o m e  e x am p l e s f o l l o w.  Th is is n o t  in  an  at t e m p t  t o  v ic t im ise  o r  r idic u l e  t h e  
c o m m issio n e r s wh o  aske d t h e  q u e st io n s ( n o  c o m m issio n e r s ar e  ide n t if ie d b y n am e ) ;  
n o r  is it  in t e n de d t o  b e  a c o m p l e t e  l ist  o f  q u e st io n s we  b e l ie v e  t o  b e  p r o b l e m at ic  
o r  p r aise wo r t h y.  R at h e r , it  is an  at t e m p t  t o  p r o v ide  a r e p r e se n t at iv e  sam p l e  o f  t h e  
t yp e s o f  q u e st io n s wh ic h  we  su g g e st  m ay b e  side t r ac kin g  t h e  c o m m issio n  f r o m  
f u l f il l in g  it s c o n st it u t io n al  m an dat e ;  as we l l  as t h o se  wh ic h  we  f e e l  ar e  m o st  
h e l p f u l  in  assist in g  t o  f u l f il  it .    
 
Que s t i ons  re l at i ng t o t h e  s t at e  of  t h e  l e gal  s y s t e m  
 
A f r e q u e n t  e x am p l e  o f  su c h  q u e st io n s we r e  t h o se  r e l at in g  t o  t h e  issu e s o f  ac c e ss t o  
j u st ic e , an d t h e  l an g u ag e s u se d in  t h e  c o u r t s.  Th e se  q u e st io n s m ay t o  an  e x t e n t  b e  
r e l e v an t , in  t h at  t h e y c o u l d sh o w h o w se n sit iv e  j u dg e s ar e  t o  issu e s wh ic h  im p ac t  
o n  c o n st it u t io n al  r ig h t s an d v al u e s.  H o we v e r , t h e r e  se e m s t o  b e  a t e n de n c y t o  ask 
t h e se  q u e st io n s in  a v e r y g e n e r al  m an n e r , wh ic h  r e q u ir e s c an didat e s t o  e n g ag e  in  
h ig h  l e v e l  p o l ic y f o r m u l at io n .  Th is is n o t  ir r e l e v an t  t o  t h e  j u dic ial  f u n c t io n , as 
j u dg e s m ay b e  r e q u ir e d, f o r  e x am p l e , t o  p r o n o u n c e  o n  t h e  c o n st it u t io n al it y o f  a 
l an g u ag e  p o l ic y.  H o we v e r , t h e se  kin ds o f  q u e st io n s o f t e n  do  n o t  e l u c idat e  an swe r s 
wh ic h  e n ab l e  t h e  su it ab il it y o f  a p ar t ic u l ar  c an didat e  t o  b e  asse sse d.  We  su g g e st  
t h at  t h is is du e , at  l e ast  in  p ar t , t o  t h e  ab st r ac t  an d g e n e r al  l e v e l  at  wh ic h  t h e  
q u e st io n s ar e  aske d.  We  wo u l d t h e r e f o r e  su g g e st  t h at , wh il st  t h e se  q u e st io n s ar e  
n o t  in ap p r o p r iat e  t o  ask, t h e y o u g h t  n o t  t o  f o r m  as m u c h  o f  t h e  c o r e  o f  in t e r v ie ws 
as t h e y do , as t h e y do  n o t  e n ab l e  t h e  J S C t o  t e st  t h e  su it ab il it y o f  in div idu al  
c an didat e s’  j u dic ial  q u al it ie s.   
 
An o t h e r  do m in an t  t h e m e  in  t h e  q u e st io n in g  was r e f e r e n c e  t o  t h e  b ac kl o g s in  S o u t h  
Af r ic an  Co u r t s, wit h  c o m m issio n e r s n o t in g  t h e  l in k b e t we e n  t h is issu e  an d t h e  r ig h t  
o f  ac c e ss t o  j u st ic e .  Can didat e s f o r  b o t h  j u dg e s an d j u dg e  p r e side n t ’ s p o sit io n s 
we r e  aske d ab o u t  wh at  st e p s t h e y h ad t ake n  t o  st r e am l in e  c o u r t  b ac kl o g s.  
Can didat e s we r e  f r e q u e n t l y q u e st io n e d ab o u t  t h e  issu e  o f  r e se r v e d j u dg e m e n t s, 
b o t h  in  r e sp e c t  o f  t h e m se l v e s an d t h e ir  div isio n  o r  t h e  j u dic iar y in  g e n e r al .  S o m e  
c an didat e s we r e  al so  aske d ab o u t  t h e  p r o p o se d r e st r u c t u r in g  o f  t h e  H ig h  Co u r t s – 
q u e st io n s wh ic h  did n o t  se e m  t o  r e l at e  o b v io u sl y t o  an y j u dic ial  q u al it ie s.  Ag ain , 
t h e se  q u e st io n s ar e  c l e ar l y r e l e v an t  t o  t h e  e x t e n t  t h at  t h e y al l o w t h e  J S C t o  
in t e r r o g at e , am o n g st  o t h e r  t h in g s, a c an didat e ’ s c o u r t r o o m  m an ag e m e n t  skil l s.  
H o we v e r , t h e  q u e st io n in g  ag ain  o f t e n  se e m s t o  ac q u ir e  a f o c u s o n  m at t e r s o f  
b r o ade r  an d ab st r ac t  l e g al  p o l ic y, wh ic h  r isks b e c o m in g  t an g e n t ial  t o  t h e  
c an didat e ’ s o wn  sp e c if ic  ap t it u de s.         
 
We  o b se r v e d a sim il ar  t e n de n c y in  in t e r v ie ws f o r  t h e  L ab o u r  Ap p e al  an d L ab o u r  
Co u r t s.  Can didat e s we r e  aske d t o  r e f l e c t  o n  wh e t h e r  t h e  sp e c ial ise d L ab o u r  Co u r t s 



h ad b e e n  su c c e ssf u l  in  de al in g  wit h  l ab o u r  m at t e r s e x p e dit io u sl y.  Can didat e s f o r  
t h e se  c o u r t s we r e  al so  aske d t o  addr e ss t h e  c au se s o f  de l ays in  L ab o u r  c ase s, an d 
h o w t h e se  c o u l d b e  av o ide d.  Q u e st io n s o f  in st it u t io n al  st r u c t u r e  o f  t h e  l ab o u r  
c o u r t s we r e  p u t  t o  m o st  o f  t h e  c an didat e s f o r  t h e se  c o u r t s.  S o m e  c an didat e s we r e  
aske d t o  c o m m e n t  o n  wh e t h e r  t h e r e  we r e  asp e c t s o f  l ab o u r  l e g isl at io n  wh ic h  m ig h t  
n e e d r e v isio n . 
 
O n e  H ig h  Co u r t  c an didat e  was aske d t o  g iv e  h is v ie ws o n  a n o  f au l t  syst e m  o f  
l iab il it y in  m o t o r  v e h ic l e  ac c ide n t  syst e m , an d o t h e r  m at t e r  r e l at in g  t o  t h e  R o ad 
Ac c ide n t  F u n d.  We  ar e  n o t  su r e  t h at  t h is l in e  o f  q u e st io n in g  was o f  g r e at  
assist an c e  t o  t h e  c o m m issio n  in  asse ssin g  t h e  c an didat e  in  q u e st io n .          
 
Can didat e s f o r  H ig h  Co u r t  p o sit io n s we r e  aske d ab o u t  t h e  t yp e  o f  wo r k wh ic h  
Ac t in g  J u dg e s sh o u l d b e  g iv e n  t o  p r e p ar e  t h e m  f o r  t h e  b e n c h .  S u c h  q u e st io n s 
wo u l d b e  h e l p f u l  t o  p u t  t o  c an didat e s f o r  j u dg e  p r e side n t  p o sit io n s, b u t  did n o t  
m ake  an  o b v io u s c o n t r ib u t io n  t o  asse ssin g  a c an didat e ’ s su it ab il it y as a j u dg e .  
 
An o t h e r  c an didat e  was q u e st io n e d q u it e  e x t e n siv e l y ab o u t  disc ip l in ar y st e p s h e  h ad 
t ake n  as t h e  c h air m an  o f  t h e  P r e t o r ia B ar  Co u n c il .  S u c h  q u e st io n s m ay b e  h ig h l y 
ap p r o p r iat e  t o  de t e r m in in g  wh e t h e r , f o r  e x am p l e , a c an didat e  h as a su it ab l e  
j u dic ial  t e m p e r am e n t .  H o we v e r , in  t h is in st an c e  t h e  q u e st io n in g  se e m e d t o  g o  
b e yo n d t h is t o  b e c o m e  an  in t e r r o g at io n  o f  t h e  ac t io n s o f  t h e  B ar  c o u n c il .  We  
wo u l d r e sp e c t f u l l y su g g e st  t h at  su c h  q u e st io n in g  n e e ds t o  b e  m o r e  t ig h t l y f o c u se d 
in  o r de r  t o  m ake  b e st  u se  o f  t h e  c o m m issio n ’ s t im e . 
    
 
Que s t i ons  re l at i ng t o ge ne ral  ch al l e nge s  f aci ng S out h  A f ri can S oci e t y  
 
Th e se  q u e st io n s in c l u de d t h e  ( f r e q u e n t )  q u e st io n s t o  c an didat e s as t o  h o w t h e  
p r o b l e m s o f  r ac e  an d g e n de r  b al an c e  o n  t h e  b e n c h  c an  b e  r e m e die d, an d h o w 
S e c t io n  1 7 4 ( 2 )  o f  t h e  c o n st it u t io n  sh o u l d b e  in t e r p r e t e d an d ap p l ie d.  O f t e n  t h is 
t o o k t h e  f o r m  o f  c an didat e s b e in g  aske d ab o u t  t h e  r ac ial  o r  g e n de r  c o m p o sit io n  o f  
t h e  D iv isio n  t o  wh ic h  t h e y we r e  ap p l yin g , im p l ic it l y r e q u ir in g  c an didat e s t o  j u st if y 
t h e ir  o wn  p o ssib l e  ap p o in t m e n t .  I n  o t h e r  c ase s c an didat e s we r e  e x p r e ssl y aske d 
h o w t h e ir  ap p o in t m e n t  c o u l d b e  r e c o n c il e d wit h  t h e  de m an ds o f  t r an sf o r m at io n .  
Can didat e s we r e  al so  aske d wh at  c o n t r ib u t io n  t o  t r an sf o r m at io n  t h e y t h e m se l v e s 
h ad m ade .  Th e se  q u e st io n s we r e  at  t im e s v e r y sp e c if ic  – o n e  wh it e  c an didat e  wh o  
h ad r e c e iv e d f av o u r ab l e  c o m m e n t s f r o m  Adv o c at e s f o r  Tr an sf o r m at io n  ab o u t  h is 
in t e r ac t io n  wit h  b l ac k adv o c at e s was aske d wh e t h e r  h e  in t e r ac t e d wit h  b l ac k 
c o l l e ag u e s so c ial l y o r  o n l y at  wo r k.  An o t h e r  was aske d ab o u t  t h e  e x t e n t  t o  wh ic h  
t h e  t e n n is c l u b  o f  wh ic h  h e  was a m e m b e r  h ad t r an sf o r m e d.  We  de al  wit h  t h e  
issu e  o f  t r an sf o r m at io n  m o r e  f u l l y in  t h e  n e x t  se c t io n  o f  t h is r e p o r t .  F o r  n o w, 
wh il st  su c h  q u e st io n s m ay p o t e n t ial l y b e  u se f u l l y in  e st ab l ish in g  wh e t h e r  an d t o  
wh at  e x t e n t  a c an didat e ’ s v ie ws ar e  c o n so n an t  wit h  t h e  v al u e s o f  o u r  p l u r al ist ic , 
m u l t i-r ac ial  an d m u l t i-c u l t u r al  so c ie t y, we  su g g e st  t h at  c o m m issio n e r s n e e d t o  
c o n side r  c ar e f u l l y h o w t o  c r af t  su c h  q u e st io n s in  o r de r  t o  e n su r e  t h at  c an didat e s 
ar e  n o t  p u t  in  p o sit io n  wh e r e  it  se e m s t h e y ar e  p e r so n al l y b e in g  h e l d ac c o u n t ab l e  
f o r  t r an sf o r m at iv e  issu e s f ac in g  t h e  l e g al  p r o f e ssio n  an d t h e  b r o ade r  S o u t h  Af r ic an  
c o m m u n it y. 
 
Q u e st io n s we r e  aske d o f  c e r t ain  c an didat e s in  r e l at io n  t o  p r e v io u s p o l it ic al  v ie ws 
an d ac t iv it ie s. I t  was n o t  al ways im m e diat e l y ap p ar e n t  h o w r e l e v an t  t h e  an swe r s 
e l ic it e d wo u l d b e  in  de t e r m in in g  t h e  c an didat e ’ s su it ab il it y f o r  j u dic ial  
ap p o in t m e n t .  O n e  c an didat e  was aske d wh e t h e r  h is h av in g  r e p r e se n t e d a f o r m e r  



S AD F  o f f ic e r  as an  adv o c at e  c o n t r adic t e d h is o wn  p r e v io u s p o l it ic al  in v o l v e m e n t .  
An o t h e r  c an didat e  was q u e st io n e d ab o u t  t h e  r e l e ase  o f  a r e p o r t  o f  a c o m m issio n  o f  
in q u ir y f o r  wh ic h  h e  h ad ac t e d as c o u n se l .  D o  su c h  q u e st io n s p e r h ap s g o  b e yo n d 
wh at  is n e c e ssar y t o  e st ab l ish  f e al t y t o  c o n st it u t io n al  v al u e s?  As an o t h e r  
c o m m issio n e r  l at e r  p o in t e d o u t , an  adv o c at e ’ s c h o ic e  in  ac c e p t in g  o r  de c l in in g  a 
b r ie f  is l im it e d.     
 
O n e  c an didat e  was q u e st io n e d ab o u t  wh e t h e r  ( du r in g  an  ac t in g  ap p o in t m e n t  in  
V e n da)  h e  h ad l e ar n t  an y Af r ic an  l an g u ag e s.  Wh il st  we  c e r t ain l y ap p r o v e  o f  j u dg e s 
b e in g  e n c o u r ag e d t o  l e ar n  o t h e r  l an g u ag e s, an d ar e  c o n sc io u s o f  t h e  h ist o r ic al  
m ar g in al isat io n  o f  Af r ic an  l an g u ag e s in  t h e  l e g al  syst e m , su c h  a l in e  o f  q u e st io n s 
p o se s p o t e n t ial  p r o b l e m s in  t e r m s o f  t h e  e q u al it y o f  t r e at m e n t  o f  c an didat e s.  I t  
was st r ikin g  t h at  o n l y a sm al l  p r o p o r t io n  o f  t h e  wh it e  j u dg e s in t e r v ie we d we r e  
aske d ab o u t  t h e ir  ab il it y t o  sp e ak Af r ic an  l an g u ag e s.  I t  is l ike l y t h at  m an y wh it e  
j u dg e s wo u l d n o t  b e  ab l e  t o  sp e ak Af r ic an  l an g u ag e s, an d su c h  an  an swe r  m ay we l l  
b e  se e n  t o  r e f l e c t  n e g at iv e l y o n  t h e ir  c an didat u r e .  Th e r e f o r e , we  su g g e st  t h at  if  
t h e  q u e st io n  is t o  b e  aske d, it  o u g h t  t o  b e  aske d o f  al l , o r  at  l e ast  a sig n if ic an t l y 
g r e at e r  n u m b e r , o f  c an didat e s.  
 
I n  c o n c l u din g  t h e se  t wo  t h e m e s, we  wo u l d c o m m e n d t h e  c o m m e n t s o f  o n e  
c o m m issio n e r , wh o  h ig h l ig h t e d t h e  n e e d t o  r e m e m b e r  t h at  c an didat e s sp o ke  f o r  
t h e m se l v e s ( we  t o o k t h is t o  m e an  t h at  c an didat e s sh o u l d n o t  b e  e x p e c t e d t o  
an swe r  f o r  p r o b l e m s o f , f o r  e x am p l e , t r an sf o r m at io n , in  t h e  b r o ade r  c o m m u n it y) .  
Th is h ig h l ig h t s t h e  dif f ic u l t y t h at  so m e  o f  t h e  q u e st io n in g  o f  c an didat e s p r e se n t e d, 
in  t h at  it  c al l e d o n  c an didat e s t o  de al  wit h  so m e  wide -r an g in g  issu e s t h at  ar g u ab l y 
g o  b e yo n d t h e ir  in div idu al  c an didat u r e . 
 
Que s t i ons  re l at i ng t o candi dat e s ’  j udi ci al  q ual i t i e s       
 
We  we r e  e n c o u r ag e d t o  n o t e  t h at  a sig n if ic an t  n u m b e r  o f  q u e st io n s aske d o f  t h e  
c an didat e s we n t  dir e c t l y t o  t h e  q u al it ie s wh ic h  m ade  t h e m  su it ab l e  f o r  j u dic ial  
o f f ic e .  Th e se  in c l u de  q u e st io n s ab o u t  c an didat e s’  p r e v io u s adj u dic at o r y 
e x p e r ie n c e , as ac t in g  j u dg e s, m ag ist r at e s o r  as sm al l  c l aim s c o u r t  c o m m issio n e r s.  
O n e  c an didat e  was aske d ab o u t  h is in v o l v e m e n t  wit h  t h e  D isc ip l in ar y Co m m it t e e  o f  
a r e l ig io u s g r o u p .  We  do , h o we v e r , r e g r e t  t h at  e v e n  g r e at e r  e m p h asis was n o t  
g iv e n  t o  adj u dic at o r y e x p e r ie n c e , in  p ar t ic u l ar  t o  t h e  j u dg e m e n t s c an didat e s wr o t e  
du r in g  t h e ir  ac t in g  ap p o in t m e n t s.  N o t  al l  c an didat e s we r e  aske d ab o u t  sp e c if ic  
j u dg e m e n t s t h e y h ad wr it t e n  – in  f ac t , it  was o u r  im p r e ssio n  t h at  o n l y a m in o r it y o f  
c an didat e s we r e  aske d su c h  q u e st io n s.  We  al so  n o t e  t h at , wh e n  c an didat e s did 
sp e ak ab o u t  c ase s t h e y h ad b e e n  in v o l v e d in , t h e y wo u l d o f t e n  sp e ak de sc r ip t iv e l y, 
an d q u e st io n s we r e  se l do m  aske d t o  e l ic it  de e p e r  r e sp o n se s wh ic h  m ig h t  h av e  
r e v e al e d m o r e  ab o u t  issu e s su c h  as t h e ir  v ie w o f  t h e  j u dic ial  f u n c t io n , an d r e l e v an t  
q u e st io n s o f  su b st an t iv e  l aw.  O n  o t h e r  o c c asio n s, c an didat e s sp o ke  at  g r e at  l e n g t h  
ab o u t  t h e  f ac t u al  b ac kg r o u n d o f  c ase s – wh ic h  m ay in  it se l f  b e  r e v e al in g  ab o u t  
t h e ir  su it ab il it y f o r  t h e  b e n c h  – an d we  wo u l d e n c o u r ag e  t h e  c o m m issio n  t o  dir e c t  
c an didat e s t o  f o c u s t h e ir  c o m m e n t s o n  p e r t in e n t  asp e c t s o f  t h e  c ase s.    
 
O n e  su b st an t iv e  issu e  wh ic h  was r aise d wit h  c an didat e s f o r  t h e  L ab o u r  c o u r t s was 
t h e  in t e r ac t io n  b e t we e n  L ab o u r  l aw an d c o n st it u t io n al  l aw.  I n  l ig h t  o f  o u r  
su b m issio n , p o in t in g  o u t  t h at  t h e  c o n st it u t io n  is c e n t r al  t o  t h e  S o u t h  Af r ic an  l e g al  
syst e m , we  we l c o m e  su c h  q u e st io n s an d wo u l d e n c o u r ag e  c o m m issio n e r s t o  p u t  
e q u iv al e n t  q u e st io n s t o  c an didat e s f o r  H ig h  Co u r t  p o sit io n s ( t h is was do n e  in  so m e  
c ase s, b u t  in f r e q u e n t l y) .  Can didat e s f o r  t h e  L AC we r e  aske d t o  de sc r ib e  h o w t h e y 
wo u l d e x e r c ise  ap p e l l at e  f u n c t io n s.  We  wo u l d al so  su g g e st  t h at  t h is c o u l d b e  a 



g o o d q u e st io n  t o  ask o f  H ig h  Co u r t  c an didat e s, wh o  if  ap p o in t e d wo u l d e x e r c ise  
ap p e l l at e  j u r isdic t io n  o v e r  t h e  M ag ist r at e s Co u r t s.          
 
Can didat e s we r e  al so  aske d ab o u t  t h e ir  p r ac t ic al  l e g al  e x p e r ie n c e  – i.e . t h e ir  wo r k 
as at t o r n e ys an d adv o c at e s.  I t  was e v ide n t  t h at  g r e at  we ig h t  is at t ac h e d t o  
c an didat e s h av in g  ap p r e c iab l e  e x p e r ie n c e  as ac t in g  j u dg e s.  I ssu e s o f  t im e ke e p in g  
an d c o u r t r o o m  m an ag e m e n t  we r e  r aise d.  Can didat e s we r e  al so  aske d ab o u t  
l e ade r sh ip  q u al it ie s, an d in  so m e  c ase s t h e  adj u st m e n t  t h e y wo u l d h av e  t o  m ake  
h av in g  p r e v io u sl y h e l d l e ade r sh ip  p o sit io n s in  l o we r  c o u r t s.  Q u e st io n s r e l at in g  t o  
j u dic ial  t e m p e r am e n t  we r e  al so  aske d, in c l u din g  wh at  q u al it ie s c an didat e s t h o u g h t  
t h is in c l u de d, an d c an didat e s’  v ie ws o n  h o w j u dg e s o u g h t  t o  c o n du c t  t h e m se l v e s 
t o war ds p r ac t it io n e r s an d l it ig an t s we r e  e l ic it e d in  so m e  c ase s.  S o m e  c an didat e s 
we r e  aske d wh at  q u al it ie s a j u dg e  sh o u l d p o sse s, an d in  so m e  c ase s a sp e c if ic  
q u al it y was p u t  t o  a c an didat e  as b e in g  a r e q u ir e m e n t  f o r  j u dic ial  o f f ic e , an d 
c an didat e s we r e  aske d wh y t h e se  q u al it ie s we r e  im p o r t an t .   
 
Can didat e s f o r  J u dg e  P r e side n t  p o sit io n s we r e  aske d ab o u t  t h e ir  r e l at io n sh ip  wit h  
o t h e r  j u dg e s in  t h e ir  div isio n .  A c an didat e  was aske d h o w h e  wo u l d de al  wit h  
b e in g  u n f am il iar  wit h  t h e  c u l t u r e  o f  t h e  c o m m u n it y se r v e d b y t h e  j u dg e .  S o m e  
c an didat e s we r e  q u e st io n e d ab o u t  r e p o r t in g  p r ac t it io n e r s t o  p r o f e ssio n al  b o die s f o r  
in f r in g in g  p r o f e ssio n al  du t ie s.        
 
I t  is c o m m e n dab l e  t h at  se v e r al  m e m b e r s o f  t h e  c o m m issio n  aske d c an didat e s 
q u e st io n s ab o u t  t h e ir  j u dic ial  p h il o so p h y, in  l in e  wit h  o u r  su g g e st io n  in  o u r  
su b m issio n  p r io r  t o  t h e  h e ar in g s.  I t  was al so  n o t ic e ab l e  t h at  so m e  c an didat e s 
sp o ke  t o  t h is issu e  o f  t h e ir  o wn  ac c o r d, an d we  c o m m e n d h o w c o m m issio n e r s wo u l d 
al so  p ic k u p  o n  issu e s o f  j u dic ial  c o n du c t  m e n t io n e d b y c an didat e s, an d ask t h e m  
t o  e x p l ain  t h e  p h il o so p h y u n de r l yin g  a p ar t ic u l ar  de c isio n  o r  ap p r o ac h  t o  c ase  
m an ag e m e n t . 
 
S e v e r al  q u e st io n s we r e  aske d wh ic h  m ay b e  se e n  as g e t t in g  c an didat e s t o  sp e ak 
ab o u t  t h e ir  j u dic ial  p h il o so p h y. O n e  c an didat e  was aske d h o w sh e  u n de r st o o d t h e  
r o l e  o f  a P r e sidin g  O f f ic e r , an d wh at  dif f e r e n c e s an d c h al l e n g e s we r e  e n c o u n t e r e d 
as a m ag ist r at e  as c o m p ar e d t o  a p r e sidin g  j u dg e .  Can didat e s we r e  aske d h o w 
t h e y wo u l d av o id t h e ir  ‘ p e r so n al  f e e l in g s c o m in g  t o  t h e  f o r e ’ , an d wh at  r o l e  a 
j u dg e ’ s b ac kg r o u n d sh o u l d p l ay in  t h e  j u dic ial  f u n c t io n .  A v ar ian t  o n  t h is was t o  
ask a c an didat e  wh at  v al u e  t h e y wo u l d b r in g  t o  t h e  b e n c h  in  l ig h t  o f  t h e ir  
b ac kg r o u n d.  O n  o c c asio n  c o m m issio n e r s e x p r e ssl y aske d c an didat e s t o  ar t ic u l at e  
t h e ir  j u dic ial  p h il o so p h y, o r  p e r so n al  p h il o so p h y, an d h o w t h e y wo u l d ap p l y t h is in  
adj u dic at in g .  O n e  n o t ab l e  f r am in g  o f  t h e  q u e st io n  was t o  o b se r v e  t h at  o v e r  t im e , 
a p at t e r n  e m e r g e s in  a c an didat e ’ s j u dg e m e n t s, wh ic h  de m o n st r at e s t h e ir  j u dic ial  
p h il o so p h y t o war ds t h e  adj u dic at io n  p r o c e ss, an d t o  ask c an didat e s t o  ar t ic u l at e  
wh at  t h is wo u l d b e  in  t h e ir  c ase .  O n e  c an didat e  was aske d a b r o ade r  q u e st io n  as 
t o  h e r  p h il o so p h y in  t e r m s o f  wh at  kin d o f  c o u n t r y sh e  saw S o u t h  Af r ic a b e in g  in  
t h e  f u t u r e ;  an d an o t h e r  c an didat e  was aske d t o  de sc r ib e  h is b ac kg r o u n d wh e n  
g r o win g  u p .    
 
Can didat e s we r e  al so  aske d ab o u t  wh at  t h e y u n de r st o o d t h e  r o l e  o f  a j u dg e  t o  b e  
u n de r  S o u t h  Af r ic a’ s c o n st it u t io n al  de m o c r ac y;  wit h  sp e c if ic  q u e st io n s b e in g  p u t  
ab o u t  t h e  se p ar at io n  o f  p o we r s.  A r e l at e d q u e st io n  was p u t  as t o  t h e  r o l e  p l aye d 
b y j u dg e s in  t r an sf o r m in g  S o u t h  Af r ic an  so c ie t y an d in  t r an sf o r m in g  t h e  l e g al  
syst e m .  Can didat e s we r e  aske d ab o u t  t h e ir  v ie w o f  t h e  p r in c ip l e s o f  j u dic ial  
in de p e n de n c e  an d ac c o u n t ab il it y.  I t  was n o t e d t h at  in  c e r t ain  c ase s, q u e st io n s 
im p ac t in g  o n  t h e  p o ssib l e  j u dic ial  in de p e n de n c e  o f  c an didat e s we r e  p u t  in  t e r m s o f  



a g e n e r al ise d im p r e ssio n  o r  f e e l in g  ab o u t  t h e ir  adj u dic at o r y r e c o r d,  wit h o u t  
sp e c if ic  e x am p l e s o f  p o ssib l e  l ac k o f  in de p e n de n c e  b e in g  c it e d.    
 
D G R U  wil l  b e  c o n du c t in g  f u r t h e r  r e se ar c h  o n  h o w t h e  c o n c e p t  o f  “ j u dic ial  
p h il o so p h y”  m ay b e  u n de r st o o d, as we l l  as t h e  t yp e s o f  q u e st io n s wh ic h  
c o m m issio n e r s m ig h t  c o n side r  askin g  in  o r de r  t o  assist  c an didat e s in  ar t ic u l at in g  
t h e ir  j u dic ial  p h il o so p h y.   
           
Bas e d on t h e  q ue s t i ons  as ke d duri ng t h e  i nt e rv i e w s ,  w h at  doe s  t h e  J S C  s e e m  t o 
b e  l ooki ng f or i n i t s  nom i ne e s ? 
 
Wh il st  we  wo u l d n o t  c l aim  t h at  t h is is a c o m p r e h e n siv e  l ist  b y an y m e an s, t h e  
f o l l o win g  m ay b e  h e l p f u l  as a r e f e r e n c e  p o in t  f o r  so m e  o f  t h e  m aj o r  q u al it ie s 
wh ic h , b ase d o n  t h e  q u e st io n s aske d b y c o m m issio n e r s, t h e  J S C ap p e ar s t o  b e  
l o o kin g  f o r  in  o r de r  t o  r e c o m m e n d a c an didat e  f o r  ap p o in t m e n t .  F o r  t h is se c t io n , 
we  disr e g ar d q u e st io n s wh ic h  we  c o n side r  t o  b e  o f  l e ss r e l e v an c e , as disc u sse d 
ab o v e .  As we  h av e  p r e v io u sl y n o t e d, t h e r e  is a l ac k o f  c l e ar l y ar t ic u l at e d q u al it ie s 
wh ic h  t h e  c o m m issio n  f o r  j u dic ial  ap p o in t  f r o m  t h e  c o m m issio n .  Th is se c t io n  
m e r e l y n o t e s so m e  o f  t h e  t h e m e s wh ic h  e m e r g e  f r o m  t h e  q u e st io n s c o m m issio n e r s 
ask.    
 
F o r  H ig h  Co u r t  j u dg e s, it  is c l e ar  t h at  sig n if ic an t  e x p e r ie n c e  as an  ac t in g  j u dg e  is 
r e q u ir e d.  S o m e  c an didat e s ( in c l u din g  so m e  wh o  we r e  u l t im at e l y n o m in at e d)  we r e  
q u e st io n e d o n  wh e t h e r  t h e y h ad h ad su f f ic ie n t  ac t in g  e x p e r ie n c e  t o  j u st if y a 
p e r m an e n t  ap p o in t m e n t .  Al so  o t h e r  adj u dic at iv e  e x p e r ie n c e  se e m s im p o r t an t  e .g . 
m ag ist r at e s, sm al l  c l aim s c o u r t .  Co m m issio n e r s al so  se e m  t o  l o o k f o r  a r an g e  o f  
c iv il  an d c r im in al  e x p e r ie n c e . 
   
Al l  c an didat e s m u st  c l e ar l y h av e  c o n side r ab l e  e x p e r ie n c e  in  l e g al  p r ac t ic e  – m o st  
c an didat e s we r e  c u r r e n t  o r  f o r m e r  at t o r n e ys o r  adv o c at e s.  Th e  b r e adt h  o f  
e x p e r ie n c e  al so  se e m s t o  b e  a f ac t o r  h e r e .  O n e  c an didat e , a f o r m e r  m ag ist r at e , 
was aske d q u e st io n s ab o u t  a su b m issio n  b y p r o f e ssio n al  b o die s t h at  sh e  l ac ke d 
su f f ic ie n t  p r ac t ic al  e x p e r ie n c e . 

 
An  in t e r e st in g  issu e  t o  e m e r g e  was c an didat e s’  b r o ade r  in v o l v e m e n t  in  t h e  
c o m m u n it y.  O f t e n  t h is is l in ke d t o  q u e st io n s ab o u t  t r an sf o r m at io n  – so m e  
c an didat e s we r e  q u e st io n e d o n  t h e ir  p e r c e iv e d l ac k o f  dir e c t  in v o l v e m e n t  in  
f u r t h e r in g  t r an sf o r m at io n . I t  se e m s t h at  t h e  J S C wan t s t o  se e  t h at  c an didat e s ar e  
p u t t in g  b ac k in t o  t h e ir  c o m m u n it ie s, an d t h at  c o m m issio n e r s f e l t  t h at  t h e  ab se n c e  
o f  su c h  in v o l v e m e n t  wo u l d dim in ish  c an didat e s’  ab il it y t o  ap p r e c iat e  t h e  
c h al l e n g e s f ac in g  t h e  c o u n t r y, an d t h e  v al u e s an d c u l t u r e  o f  t h e  c o m m u n it y.  Th e  
ab se n c e  o f  su c h  in v o l v e m e n t  se e m e d t o  t e l l  ag ain st  so m e  c an didat e s.  Th is is an  
in t e r e st in g  p r e m ise , an d o n e  t h at  is wo r t h  in t e r r o g at in g  m o r e  c l o se l y as t o  wh e t h e r  
su c h  in v o l v e m e n t  is in de e d a g o o d in dic at o r  o f  a j u dg e ’ s ab il it y t o  e m p at h ise  wit h  
t h e  b r o ade r  c o m m u n it y an d ap p r e c iat e  t h e  c h al l e n g e s f ac in g  t h e  c o u n t r y.  Th e  
issu e  o f  e q u al it y o f  f o c u s is p e r t in e n t  h e r e , as n o t  al l  c an didat e s se e m e d t o  r e c e iv e  
e q u al  sc r u t in y o n  t h is issu e .    
 
 
T rans f orm at i on 
 
U n de r st an dab l y t h e  issu e  o f  t r an sf o r m at io n  o f  t h e  j u dic iar y c am e  u p  in  m an y o f  t h e  
in t e r v ie ws. Th e  e x c l u sio n ar y n at u r e  o f  t h e  ap ar t h e id syst e m  r e m ain s e v ide n t  in  
m an y o f  o u r  c o u r t s.  I t  r e m ain s a r e al it y o f  o u r  so c ie t y t h at  n o n -wh it e s an d wo m e n  



ar e  n o t  ade q u at e l y r e p r e se n t e d o n  t h e  b e n c h  an d t h e  sit u at io n  h as n o t  im p r o v e d 
sig n if ic an t l y e n o u g h  in  t h e  l ast  1 6  ye ar s o f  de m o c r ac y.  
 
Th e  dr af t e r s o f  t h e  Co n st it u t io n  e n ac t e d s1 7 4  t o  t r y an d r e so l v e  t h is p r o b l e m .  
S e c t io n  1 7 4  ( 1 )  st at e s t h at  t h e  j u dg e s sh o u l d b e  f it  an d p r o p e r  p e r so n s an d se c t io n  
1 7 4 ( 2 )  st at e s t h at  t h e  j u dic iar y m u st  b r o adl y r e p r e se n t  t h e  r ac ial  an d g e n de r  
c o m p o sit io n  o f  t h e  S o u t h  Af r ic an  so c ie t y. We  h av e  c o n sist e n t l y su b m it t e d t o  t h e  
J S C t h at  t h e r e  is n o t  h ie r ar c h y am o n g st  t h e  t wo  p r o v isio n s, an d n e it h e r  sh o u l d 
su c c u m b  t o  t h e  o t h e r . 
 
Th e  q u e st io n  t h at  ar ise s is h o w t h e n  c an  o u r  so c ie t y b al an c e  t h e  t wo  im p e r at iv e s, 
wit h o u t  l e av in g  o u t  t h e  c an didat e s wh o , o t h e r wise  ar e  q u al if ie d, b u t  p e r h ap s f al l  
o u t side  a c e r t ain  r ac e ?  I t  was c l e ar  du r in g  t h e  in t e r v ie ws t h at  t h e  J S C ap p r e c iat e s 
t h e  u r g e n c y o f  t r an sf o r m in g  t h e  b e n c h . H o we v e r , e m p h asis was m o st l y, it  se e m s 
wh e n  o n e  l o o ks at  t h e  q u e st io n in g  t r e n d, o n  r ac ial  t r an sf o r m at io n  ( al t h o u g h  we  
n o t e  t h at  se v e r al  c o m m issio n e r s r aise d c o n c e r n s ab o u t  t h e  l ac k o f  g e n de r  
t r an sf o r m at io n  in  m an y c o u r t s) . Th is is se e n  in  a n u m b e r  o f  q u e st io n s ab o u t  
t r an sf o r m at io n  t h at  was p o se d m ain l y t o  wh it e  m al e  c an didat e s. As a m e m b e r  o f  
p u b l ic , o n e  h ad a se n se  t h at  wh it e  m al e  c an didat e s h ad t o  j u st if y wh y as wh it e  
m al e s sh o u l d t h e y b e  ap p o in t e d. O n e  m e m b e r  o f  t h e  J S C aske d a c an didat e  
wh e t h e r  it  wo u l d b e  j u st if ie d f o r  t h e  J S C n o t  t o  ap p o in t  wh it e  c an didat e s in  t h e  
in t e r e st  o f  se c t io n  1 7 4 ( 2 ) .  Th e  r at io n al  an swe r  t h at  c o u l d b e  g iv e n  wo u l d b e  o n e  
wh ic h  is e n g in e e r e d t o  sat isf y t h e  c o m m issio n  t h at  a c an didat e  h as a “ t r an sf o r m e d 
m in dse t ” .  Th e  q u e st io n  t h e n  b e c o m e s wh e t h e r  o u r  j u dic iar y is de v e l o p e d e n o u g h  
t o  su c h  an  e x t e n t  t h at  we  c an  af f o r d t o  l o se  g o o d c an didat e s wh o  h ap p e n e d, 
t h r o u g h  ac c ide n t  o f  b ir t h , t o  b e  o f  a p ar t ic u l ar  r ac e . 
 
S o m e  p u b l ic  c r it ic ism s h av e  b e e n  m ade  o f  t h e  J S C f o r  p u t t in g  t h e se  kin ds o f  
q u e st io n s t o  wh it e  c an didat e s.  B u t  t h e  o t h e r  side  o f  t h is is t h at  it  is o n l y f air  t o  
p u t  t h e  q u e st io n , sin c e  t h e  t r an sf o r m at io n al  im p e r at iv e  is o n e  t h at  c o m m issio n e r s 
ar e  r e q u ir e d b y t h e  c o n st it u t io n  t o  t ake  in t o  ac c o u n t .  I s it  n o t  b e t t e r  t h e r e f o r e  
t h at  c an didat e s b e  g iv e n  t h e  o p p o r t u n it y t o  p r o m o t e  t h e ir  su it ab il it y in  l ig h t  o f  
su c h  a f u n dam e n t al  c o n side r at io n ?    
 
 A p r o b l e m  e m e r g e s, h o we v e r , wh e n  c an didat e s ar e  aske d ( as t h e y o f t e n  ar e )  
q u e st io n s su c h  as “ wh at  is yo u r  v ie w o f  t r an sf o r m at io n ? ”   As t h is q u e st io n  is v e r y 
b r o ad, it  is o f t e n  dif f ic u l t  f o r  c an didat e s t o  ar t ic u l at e  a c o h e siv e  an swe r  wit h in  t h e  
c o n st r ain t s o f  t h e  in t e r v ie w sit u at io n .  Co m m issio n e r s o n  o c c asio n  ar t ic u l at e d a 
de sir e  t o  e n su r e  t h at  c an didat e s we r e  n o t  m e r e l y p ayin g  l ip  se r v ic e  t o  t h e ir  
c o m m it m e n t  t o  t r an sf o r m at io n .  We  b e l ie v e  t h at  in  o r de r  t o  do , it  wo u l d b e  h e l p f u l  
t o  ask n ar r o we r , m o r e  f o c u se d q u e st io n s in  o r de r  t o  e l u c idat e  c an didat e ’ s v ie ws o n  
t r an sf o r m at io n . 
 
To  do  so , it  is n e c e ssar y t o  de v e l o p  a f u l l e r  u n de r st an din g  o f  e x ac t l y wh at  is m e an t  
b y t r an sf o r m at io n  in  t h e  c o n t e x t  o f  j u dic ial  ap p o in t m e n t s.  I t  ap p e ar s f r o m  
o b se r v in g  t h e  in t e r v ie ws t h at  c o m m issio n e r s v ie w t h e  im p o r t an c e  o f  t r an sf o r m at io n  
as e x t e n din g  b e yo n d c o m p l ian c e  wit h  S e c t io n  1 7 4 ( 2 )  o f  t h e  Co n st it u t io n .  Th e  
c o n c e p t  o f  a “ t r an sf o r m at iv e  m in dse t ”  is o f t e n  in v o ke d.  B u t  wh at  e x ac t l y do e s it  
m e an ?   H o w do  c o m m issio n e r s u n de r st an d t h e  c o n c e p t ?   An d wh at  r o l e  do e s it  p l ay 
in  de t e r m in in g  wh e t h e r  a c an didat e  is wo r t h y o f  n o m in at io n ?        
 
As n o t e d ab o v e , we  o b se r v e  t h at  t h e r e  is a t e n de n c y f o r  q u e st io n s e l ic it in g  v ie ws 
o n  t r an sf o r m at io n  t o  b e  p u t  p r e do m in an t l y t o  wh it e  c an didat e s.  I n  l ig h t  o f  t h e  
h ist o r ic al  c o n t e x t  in  wh ic h  t h e  c o m m issio n  o p e r at e s, t h is is u n de r st an dab l e .  



H o we v e r , we  wo u l d u r g e  c au t io n  ag ain st  su c h  q u e st io n in g  g iv in g  t h e  im p r e ssio n  
t h at  t h e  c o m m issio n  h as a p r e su m p t io n  t h at  wh it e  c an didat e s ar e  l ike l y t o  b e  
u n t r an sf o r m e d.  O n e  way in  wh ic h  t h e  q u e st io n  was p u t  was t o  ask a c an didat e  h o w 
h is ap p o in t m e n t  wo u l d f u r t h e r  t r an sf o r m at io n  in  t e r m s o f  r ac e  o r  g e n de r , e it h e r  
dir e c t l y o r  in dir e c t l y.  I f  t h e  q u e st io n  is t o  b e  p u t , t h is se e m s t o  b e  a p r e f e r ab l e  
way o f  f r am in g  it , sin c e  a c an didat e  wh o  m ig h t  n o t  f u r t h e r  t r an sf o r m at io n  in  t e r m s 
o f  t h e ir  o wn  r ac e  o r  g e n de r  m ig h t , f o r  e x am p l e , m ake  a sig n if ic an t  im p ac t  o n  t h e  
t r an sf o r m at io n  o f  t h e  b e n c h  b y m e n t o r in g  an d de v e l o p in g  b l ac k an d f e m al e  j u dg e s.           
 
Th e  issu e  o f  t r an sf o r m at io n , we  su b m it , g o e s f u r t h e r  t h an  j u st  r ac e , an d in n o v at iv e  
ways sh o u l d b e  f o u n d t o  t ac kl e  t h e  issu e . O n e  su c h  way is t o  c h an g e  f o c u s in  
q u e st io n in g  ab o u t  t r an sf o r m at io n  du r in g  J S C in t e r v ie ws. I n st e ad o f  t r an sf o r m at io n  
q u e st io n s b e in g  p o se d m o st l y t o  wh it e  m al e  c an didat e s, we  r e sp e c t f u l l y su b m it  
t h at  su c h  q u e st io n s sh o u l d b e  p o se d t o  al l  c an didat e s. Co l l e c t iv e l y, t h e se  
c an didat e s h av e  t h e  ab il it y t o  c o m e  u p  wit h  in n o v at iv e  ways o f  e n su r in g  t h at  t h e  
j u dic iar y is t r an sf o r m e d. A c an didat e  r aise d a p o in t  t h at  t h e  sit u at io n  o f  
t r an sf o r m at io n  do e s n o t  b e g in  wh e n  t h e r e  is a n e e d t o  ap p o in t  j u dg e s, b u t  h as t o  
b e  de al t  wit h  b y l o o kin g  at  st u de n t s e n t e r in g  f ir st  ye ar  o f  u n iv e r sit y. Cu r r e n t l y 
t h e r e  is a sm al l  p o o l  o f  b l ac k wo m e n  in  t h e  b ar , an d t h is n e e ds t o  b e  r e c t if ie d in  
o r de r  t h at , in  t h e  f u t u r e  t h e r e  c an  b e  n o m in at io n s t h at  c o u l d b e  b r o u g h t  f o r war d 
f r o m  t h at  g r o u p . Th u s t h e  issu e  o f  t r an sf o r m at io n  is de e p e r  t h an  j u st  wh o  g e t  
n o m in at e d b u t  is t h e  o n e  t h at  n e e ds t o  b e  t ac kl e d n o t  o n l y b y t h e  l e g al  p r o f e ssio n  
b u t  al so  b y t h e  so c ie t y at  l ar g e . 
 
I t  was h e ar t e n in g  t o  o b se r v e  se v e r al  c o m m issio n e r s e x p r e ssl y c o m m e n t in g  t h at  
t r an sf o r m at io n  e n t ail s a c o n side r at io n  o f  t h e  m in dse t  an d v al u e s o f  a j u dg e .  We  
su b m it  t h at  t h is m u st  b e  so , an d t h e  ide n t if ic at io n  o f  su c h  v al u e s m u st  b e g in  wit h  
t h e  c o n st it u t io n .  
 
 
 
 
C oncl us i ons  and R e com m e ndat i ons  
 
As was disc u sse d at  t h e  b e g in n in g  o f  t h e  r e p o r t , we  su g g e st  t h at  t h e  o v e r r idin g  
p r o b l e m  f ac in g  t h e  wo r k o f  t h e  J S C r e l at e s t o  t h e  l ac k o f  a c l e ar  u n p ac kin g  o f  t h e  
q u al it ie s o f  ide al  j u dg e .  We  b e l ie v e  t h at  m u c h  o f  t h e  t im e -ke e p in g  dif f ic u l t ie s 
wh ic h  t h e  c o m m issio n  ap p e ar s t o  b e  e x p e r ie n c in g  m ay b e  at t r ib u t e d t o  a l ac k o f  a 
c l e ar  ide n t if ic at io n  o f  wh at  q u e st io n s o u g h t  t o  b e  aske d – an d t h at  in  t u r n  c an  o n l y 
t ake  p l ac e  o n c e  t h e r e  is a sh ar e d u n de r st an din g  am o n g  al l  m e m b e r s o f  t h e  
c o m m issio n  as t o  wh at  c r it e r ia t h e  J S C is l o o kin g  f o r  in  c an didat e s.  We  n o t e  t h at  
sim il ar  issu e s we r e  in  e v ide n c e  du r in g  t h e  S e p t e m b e r  2 0 0 9  h e ar in g s, wit h  a 
dif f e r e n t l y-c o m p o se d J S C u n de r  a dif f e r e n t  c h air m an  – t h e r e f o r e , t h e  issu e  ap p e ar s 
t o  b e  a f u n dam e n t al  an d de e p -l yin g  o n e  t h at  is n o t  af f e c t e d b y t h e  p r e se n c e  o r  
ab se n c e  o f  c e r t ain  in div idu al  c o m m issio n e r s. 
 
H o w c an  t h e se  issu e s b e  r e m e die d?      
 
I t  is ap p ar e n t  f r o m  o u r  su b m issio n s ab o v e  t h at  t h e  issu e  o f  t h e  at t r ib u t e s o f  an  
ide al  j u dg e  sh o u l d b e  in v e st ig at e d b y t h e  J S C. Th is wo u l d h e l p  J S C m e m b e r s t o  
p o se  q u e st io n s in  a way t h at  wo u l d p o in t  t h e m  t o war ds f in din g  c an didat e s t h at  
m e e t  t h at  c r it e r ia. Th u s J S C m e m b e r s wo u l d kn o w wh at  q u e st io n s t o  ask in  o r de r  
t o  de t e r m in e  t h e  su it ab il it y o f  c an didat e s t o  b e  ap p o in t e d as j u dg e s. Th is wo u l d 
h e l p  e l im in at e  an y p e r c e p t io n s t h at  t h e  p u b l ic  m ay h av e  ab o u t  c r it e r ia u se d in  



ap p o in t in g  j u dg e s. Th e  q u e st io n  in  t h e  m in ds o f  t h e  p u b l ic  is wh at  e x t e n t  do  
p o l it ic s p l ay a r o l e  ( if  at  al l )  in  t h e  ap p o in t m e n t  o f  j u dg e s. Th is st e m s f r o m  t h e  f ac t  
t h at  so m e  o f  t h e  c an didat e s t h e y p e r c e iv e  as g o o d we r e  n o t  ap p o in t e d. Th is 
p e r c e p t io n  p r o b l e m  wo u l d b e  so l v e d if  t h e  p u b l ic  kn e w t h e  at t r ib u t e s t h at  t h e  J S C 
l o o ks f o r  in  a j u dg e . 
 
Th e  q u e st io n  o f  wh at  t h e  c o n c e p t  o f  “ j u dic ial  p h il o so p h y”  m e an s in  t h e  S o u t h  
Af r ic an  c o n t e x t , an d h o w t h is c an  b e st  b e  in t e r r o g at e d b y t h e  J S C, is o n e  wh ic h  
sh o u l d b e  g iv e n  f u r t h e r  at t e n t io n .  As m e n t io n e d e ar l ie r  in  t h is r e p o r t , D G R U  wil l  
b e  c o n du c t in g  f u r t h e r  r e se ar c h  o n  t h is issu e , wh ic h  we  h o p e  m ay b e  o f  so m e  
assist an c e  t o  t h e  J S C.     
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