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QUESTIONNAIRE FOR JUDGES
SECTION i: PERSONAL

1. What are jmar full names and surname

1.1 Su;‘;name - Mogoeng

&

1.2 FﬁE:l names — Mogoeng Thomas Reetsang

1.3 Maiden name — Not applicable

2. What is ycﬁéur address?
2.L Resfidemiai — 4252 Miller Street, Leopard Park, Mafikeng
2.2 Postal - P.O. Box 24382, Mafikeng 2745

23 Telephone Number — 011 359 7414
Chambers - 011 359 7414
Secretary - 011 350 7414
Mobile -

Fax - 011 403 8898 / 086 649 3304

E-mail ~ Mogoeng@concourt.org

3. What is y@?ur date apd place of birth?
31 Date of birth - 14 January 1961
32 . ?Ea.r::e of birth — Goo-Mokgatlha {Koffiekraal) Village
33 Citizenship - Republic of South Africa
3.4 Identity Number - 6101145916086

4. What is yo’iur marital statos?



4.1 {Indicate with an “X™)

(Rtmser | Single | Divorced | Widower | Widew
4.2 My wife's name is Mmaphefo
4.3 Particulars of children - number and ages of children

. Johanna—23 vears old

]

Mogaetsho — 20 vears old

3. Oteng— 15 vears old

Please furnish particulars of your tertiary education.
5.1 Qualifications —

1B Juris

2. LLB

3. LLM

52 Name of institution(s)

I. Un]ver‘stity of Zululand

2. University of Natal

3. Uni_veréity of South Africa
5.3 Dates acquired

i. 1983

2. 1985

3. 1989

Please furnish chronological particulars of employment since Jeaving school or

university :

Name of émp{qper Pasition held Period
Bophuthat‘gswana supreme Court Prosecutor April 1986 1o
Gove'rnmént Febroary 1990
Seif Advocate Tune 1990 to June
1997
SA G:()Vcrfmnent Judge June 1997 to 2002 v
SA G;‘wer:nment fudge President Qctober 2002 1o
October 2009
SA Goverbment Judge of the Constitutional Court | October 2009 to dats




Please furnish chronological particuiars of your membership of legal organizations —

Past and Present.

| Association

Name of organisafion Position held Period
Lawyers - for Human | Chairpersen 1981 1o 1996
Rights  (the  former
Bophuthatswana '

Chapter)
Black Lawyers Member 1990 to 1997

Please furnish particulars of community and other organizations of which you are or

have been a memtber in the past ten years.

Name of orgenisation Pesition held Period

: CHURCH
Winners Chapel Member 2006 to date
taternatiopal Pastor March 2011 to date
Victory Celebration Member 2006 to 2009
Centre

) EDUCATIONAL

South African Judicial | Member of Couneil | May 2009 to October
Education lnstitute representing Judges | 2009

: President '

OTHER

North We%st Caseflow Management: Chalrperson: 2003 to 2009

National Judges Caseflow Management Committee: Chairperson: 2010 to date

2011

Access to Justice Cenference Planning Committee: Chairperson: 2010 to July

Are you now or have you ever been a member of a seeret organization?

(fndicate with an “X”)

I s0, pﬁeas%: identify the organization and the dates of membership.

Not applicable

a2
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13.

14,

fa—
L

Te there amyihing abount the state of your health which should be disclosed to the
Commission? (Indicate with an “X")
If eo. please state:

Not applicable

CSECTION 2: JUDICIAL AND LEGAL BACKGROUND

Please furnish particulars of your appointment.

1.1 To which court were you appointed?

The High Court, Labour Appeal Court, Constitutional Court

11.2 In which division were you appointed?

Nortl: West, The Labour Appeal Court and the Constitutional Court have national

jurisdiction.

113 ?le.&}se give the date of your appoiniment.

| June 1997, April 2000 and October 2009.

Ifyou have any publications in the field of law please list them and identify those which
you regard as most significant and state shortly why you regard them as significant,

I don’t have any.

¥
In regard to major publications indicate by whom they have been reviewed. "

Mot applic:ible

If any of ‘your writings bave beep cited in judicial decisions please identify those
decisions and indicate whether the citing was with approval.

Not applicéhie

If you have any publications outside the field of law please list them.

Not a13plic§bie

151 In regard to these publications please indicate by whom they have been
reviewed,

Not apijlicable

k)



18.

Cases

16.1

16.3

jo.4

17

Jj' against (not more than ten).

. Chief Lesapo v Norih West Agricultural Bank and Another 1999 (10) BCLR 1195

Judgment was reserved on 4 August 2011,

List the cases where you have written the judgment (nof more than tem) which
you regard as being the most significant and why?

Please refer to the typed document attached hereto.

Which of these cases has been reported?

Please see the attachment.

E’Ee‘:’j,-tse list cases in which you gave judgment that were unsuccessfully appealed
: L

(B}.
2. Kurumbi v MEC for Health, NW

Please list cases in which youn gave judgment that were successfully appealed
against (not more than ten),

Jointshelf 1175 and Another v Close-by Security CC and Others
Matlholwa v Mahuma and Others
DBV Behuiging (Pty) Ltd v North West Provincial Government and Another

W

Fieése list any reserved judgments still outstanding and the date(s) on which
judgment was reserved.

Fy jgz‘y{;im‘s{er of Safety and Security CCT 30/201 1.

tn

“What would you regard as your most significant contribution fo the law and the '

pursuit of justice in South Africa?

Please see the attached document.

SECTION 3: GENERAL

Are there any circumstances known to you which may cause you embarrassment in

seeking the appointment for whick you have heen nominated?

| YES ii

[N



if so, please furnish particulars,

Not applicable

19, s there any other relevant matter which you should bring to the attention of the

Commission?

{ YES I N

—\

if so, please furnish particulars.
Not applicable

26 o you hold or have yvou ever heid any other office of profit? If your answer is yes have
you divestéd yourself of those assets? Kindly furnish details if applicable.

[ have nevér held any office of profit. I, however, still have some cattle.

-z
mw———_—””ﬁ/ < /‘(jvtj“w,/w?f: =D

SIGNATURE / DATE
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PRY MOST %’E@-ﬁ'ﬂ?ﬁﬁ&%? CONTRIBUTIONS TO THE LAW AND THE
PURSHIT OF JUSTICE

| believe that my moﬁ significant contribufion 1o the low and the pursuit of justice
has been through, gmong other things, the ten cases and g series of other
projects and oc:ﬂviﬂejs outlined below: o

A, CASES

. Chief D, iemp{} v North West Aagricultural Bank & Another 1999 £10) BCLR
1195 (B} '

As far as | know, the {E:cqse of Lesapo was the very first fo address the fundamenic
right of access fo jufsﬁce.‘ The Constfitutional Court decision that confirmed its
coreciness, and subfsequem‘ Constitutional Court decisions on gccess o courts,
bear out the crucia[iroie that this decision played, not only in championing and
empehasising the im?poﬁdnce of access to courts and jusfice, but also in
facilitating a better L?mdersmnding of what this right entails and how it is fo be

exgrcised.

2. The Stafe v Lazorus Bool & Another 2005 (1) SACR 599 (B),

Prior fo  Booi, There%wc&s some unceriainty among many Magisfrafes ond
praciifioners regqrdiﬁg when, especially in cases of sexual abuse of young
chitdren, to use an inffermediary and when not to. The uncertainty aiso existed in
relotion to the admihishaﬁon of an oath or affirmation. This case confributed

significantly fo shedd}ng some fight on this matter,
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3. Welier Balatseng v The Stofs 2005 (1) SACR 2B (BL

This case addresses the need for g presiding officer 1o be courteous 1o, and
patient with, unrepresented cccused persons ond o encourcge and enable
accused persons o eniist the services of alegal representative, paricularty when
fhey are likely 1o be sentenced 1o o very long term of imprisonment when

convicted. It is about ensuring that an accused person gets a fair trial.

4. feffrayv Kaotleng Monfshiog & Ancther v Cfhusitse lsrael Motsheoare 200%

(2) BCLR 833 (B).

The fransfer of powej' by ¢ Premier from one MEC fo another, the procedure to
be followed, in terms of section 137 of the Consfitufion, and whether this can be

validly done refrospectively, was discussed and pronounced upon.

5. BMW Finoncial Sewrvé’c&%s (South Africal (Phyl Lid v By MLB. Mulaudzi Inc, 2009
{3) 5A 348 BPD.

The prevailing econdmlc recession makes the importance of this decision even
more pronounced.' . This case daals with what needs fo be done by credi
providers o give éubfs’fcmce 10 those provisions of the National Credit Act whiclt
are intended to 5’1cs§<e ife bearable for those who are exposed fo the risk of
losing their houses, éjnd other properties, as a result of being in arrears with
oayment, offen fo cz%very insignificant extent, The decisicn has the potential to
discourage some insﬂfuﬂons' apparent lack of enthusiasm for maoking it possible
for the debior to Qvéid losing his/her property. The decision encourages credit

| providers to ot least sjee it as their co-responsibility with the debtor fo enable the 7.
debtor 1o remegoﬂoﬁe the periodical payment of the instalment, to know what
debt counselling enﬁails cnd where counseliors can be found, thus making the
erovisions of the AC%{ worth the paper they are Wriﬂen on, rather than simply

sending ¢ notice in ferms of the Act which is nothing more than a repetition of

T
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the provisions of ?hefreievam section(s), which boils down fo going through the

motions.

The practice and Th}a inclination by some credit providers to repossess at the

sightest provocatfion; is impliciily sought to be arrested.

é. Malochi v Cope Dance Academy infernciional (Piv) Lid and Others 2011
(3} BCLR 276 {CC)

This matteris about Tkj}e constitutional vatidity of section 30(1) and (3] of the
Magistrate's Courls AcT The section empowers ¢ magistrate to issue an order for
the arrest and de{enﬂon of a debtor in circumstances where o creditor )
recsonably believes *r;hc:n* a debior is about fo flee the couniry in order to avoid
pay%ﬂg what is owed,f or allegedly owed, 1o the creditor. The order is somstfimes
issued without prior seﬁrvice on the alleged debtor. The Constitutional Court

confirmed the High CourT order declaring the subsections constitutionally invalid.

7. Viking Pony Africa Pumps (Pty) iid v Hidro-Tech Systems (Ply} Ld and
Another 2011 (2) BCLR 207 (CC)

The main issue in this Emaﬁer was what the obligations of an organ of state are in
circumstances Wherfe an enterprise which haa been awarded a fender is
plausibly accused of having been successful merely because of the fraudulent
represenfations if imcﬁde. The alleged misrepresentation in this ccse réim‘ed Tg
the enferprise’s h%gb profile of historiccly disadvaniaged individuals, which
earned the eﬁ’rerpﬁsé higher points in the assessment of ifs tender. Furthermore,
the challenge was ﬂéczf the enterprise should not have been given preferential
ooints because ifs :hisforiccmy disadvantaged shareholders did nof dcﬁvely
parficipate in the riuming of, and exercise of control over, the fendering
enferpi’ise to the exiénf commensurate with their shareholding. It was held that

the ?ender—ewc:rdiﬂg State organ should have, but folled fo, Investigate ihe

allegations properly.
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8. Kabslo Beflone v Shelfy Cowrt CC 2011 BCLR 264 (CC)

This matter raises two issues. First, it addresses how d court should approach
documents prepared by an unrepresented lifigant, particularly where there is ¢
lack of clarity in relation 1o what exactly that party's case s about. Second, i
addresses issues reldﬂng to the sexecution of an eviction order while fhe
applicalion for leave to appeal is siill pending. In passing it also deals with what
the effect of g court ordering a litigant not 1o approach a court in reiation fo ¢
matter before that court, until costs previously ordered by the same court have

been paid is, and the effect of such an order on that litigant's constitutional right

of dccess to courts,

9. the Ciizen ﬁ??@ﬁ {Phy) Lid and Ofthers v McBride {Lora Johnsione; Freedom

of Expression instifule: South Alrican Notional Editors’ Forum: Jovce

Sibanvoni Mbizaona: Mbasa Mrenge os Amici Curiose) CCT23/10

This dissent seeks to sjrike a baiance between the right to freedom of expression
and the right to dignity, having regard o ubuntu. This Is done within the context
of the Inferim Cohsﬂtuﬂon and the Promotion of National Unity and
Reconciliation Act, which was intended to pave the way for national unity,

reconstruction of soc_ie’ry and reconciiiation.

10, Minister for Saféfv and Security v Van Der Merwe and QOthers CCT90/10

This case addresses {he guestion of whether a search and seizure warrant would
be valid, even if it Goes not stipulate the offencels) which waos foundatfional fo
the issuing of the Wc}rmm. it was decided that the common law infeligibility
priﬂciple‘ requires Théf the offences be specified so that the searched pearson
would know, af %hef?ime of the search, why his or her constifutional rights fo

privacy and dignity were being violafed. The requirements for intelligibllity were
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laid down and the guidelines on the correct approach to the determination of
the constitutional validity of the warrant issusd In ferms of section 20, read with

21, of the Criminal Procedure Act were alse developed.

8., LEADERSHIP AKD CAPACITY BUILDING

1. Ky role in Judicial Egducation

Frorm 2000 | have, at the request of the Judicial Education Committee, been.

involved in training aspirant Judges on Constifutional Law. | have also been

involved in the orentafion of newly appointed Judges on Constitutional Law.

 was humbled by the privilege of having been unanimously nominated by fellow

Judges President tof co-represent them in the council of the South African

Judicial Education Institute {SAJE!], which was \aunched in May 2009. It afforded

me the cpportunity %b continue to make the above contribution that | had been

making over the yeo{'s, on d broader scale and in @ much more structured way.

2. Coseflow Manogement Forum

[initiated the esf@bl%sﬁ'hmenf of the North West Provincial Caseflow Management
Forum ["ihe Forwm”}?wi%hih a few months of taking over as judge President of
the Norin West. Thié Forum brings fogether all the role-players in the Jusﬁcé
System. i memberis are representafives of Judges, Magisirates, Prosecutors,

Legal Aid Board, P@&‘sce, Correctional Services, Advocates and Affomneys in

private practice, Probatfion Officers and Social Workers, Jusfice Adrrinisfration:

Family Advocafesnarfd Master's Office. All the problems within the justice sysfem
which canneot be Qpbroprio,fel\/ and effectively raised and addressed by way of

written communication are raised and addressed at that Forum on o levellea
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playing field. Different units or Depariments are represented by people with

decision-making powers.

L was the Chairperson of this Forum from its inception, in 2003, until May 2009,
when | handed ihe chair over to @ colleague whom | had been mentoring for
approximately the past four years. Our aclivities and projects which made o

difference to the justice system follow below:

o) An efficiency and sffectiveness conference in 2006

We organised ¢ conference attended by 300 delegates representfing the
aforementioned role-players as well as law lecturers and law students in July
2006. The theme wds, "Efficiency and Efeciiveness within the Jusfice System in
the North West Pr@vmce”. All the steps that needed to be taken fo address the
bottlenecks within the court system and all other problems that inhibit the wheels
of justice from turnirig as smoothly and as speedily as they should, 1o deliver
quality justice to i{he*publ}c, were identified and a commiiment was secured o

implement measures-to reduce backlogs and delays where they exist,

o) The C@Eabmﬁm of the 10" onniversary of the Constitulion in 2004

4

The Chief Jusiice, Pius Langa, fogether with the other Heads of Courts decided
that the 10N ani\/ers:c:ry of our Consiitution be celebrated by the Judiciary. The
Forum decided that we should do everything possible to reach out to as many

members of the public as our resources could allow.

The event was aitended by 1 500 members of the public and among ofhers, the
Premier, Mavyors, Provincial Commissioners of Police and Corrections, the DPPY
Judges, Magisha]:es,: Private Praciitioners and all other heads of uniis and

insfifutions that have a direct role fo play in the jusfice system,.



All these people spoi%e very briefly, explaining what the institutions they represent
are about and how they are supposed o serve the public. We then gave the
rest of the time to the public fo ask cguesfions, rcise concems, and rncke
comments. Each bf;us had 1o account 1o the public for, how we have served
them 51’ have failed to serve them, and no government employee could shiff the
blome due fo him/hi&r to another, since we were cll there, People were given
the particulars of-contact persons in the various institutions. We underfook to
addrass those problems capable of speedy resolution within 3 weeks and for the
rast to keep them informed of the progress. We kept our promise and the Forum
monitored fm-p!emenf%aﬂon. The results were humbling. The radio, the local print
media, the public and the Premier were so happy thaot they kept on asking us fo
host a similar event éczrmucrﬂy so that the people can speak direcily to those

responsible for the adminisirafion of justice.

This meetiing underlined the imporiance of the Judiciary loosening up a bit and
regching out to the public to tell them what they [the judicicry) are about, and
affording them the oippor‘rum"fy o hear how they are rated [no! by themselves)

bui by the pubiic wmo are thelir clients.

We are indebied to the Honourable former Chief Justice, Pius Langa, for having

funded this project.

c]  Ihe Forum's Fraining projecis in 2007

We: embarked on three capacity-building workshops and held one conference

in 2007.

1) Judges and ngis’rrofes were frained Jointly on culiural diversity and

sensiivity.

[
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Judges and Magistrates were frained jointly on leadership.

Training for Magistrates was arranged on:
(1} ihe role of ajudicial officer in a consiitutional democracy;
iy the management of a civil and o criminat frial;

i) judament writing.

[ will forever.be indebied to the former Chief Justice Sandile Ngcobo and
Mr Justice Fritz Brand of the Supreme Court of Appeal for having acceded

to my recuest to train our Magistrafes in Mafikeng. It humbles me more

that they came fwice.,

As g result of this fraining, the performance of our Magisirates changed
significantly, particularly in the areas of frial management and judgment
writing.  Their outiook and understanding of their role in a constitutional
democracy also changed. The reviews that we receive daily and the
appedadls bear festimony 1o the vast improvement in the quality of ineir
judgments cmd their effectiveness and efficiency in ensuring that those

appedring i:;efére them gei a foir and speedy frial,

This fraining did not just end in the North Weast Province. | was reliably
informed by USAID and Judges Ngcobo and Brand that other Provinces
saw the good :n the idea and asked fo be trained by the same team and

wers in fact trained.

A conference on restoralive jusfice and non-custedial sentences was held
In Mafikeng. It was aitended by all of the abovementicned role-players, as
well as NGO's, Traditional Leaders and the Executive of the North West

House of Trqdﬁiﬁono&l Leaders, representatives of Faith-based Organisations,



rep{esenmﬁ\“/es‘;from the Nafional Department of Justice and Constitutional
Development, fhe Office of the Premier, NICRO, Human Rights Commission,
Gender Commission, the Faculty of Law, including Law students, efc.
About 350 defegales alfended. The then inspecior of Prisons, Judge
Nathan Erasmus, .Judge Bertelsmann, Mr Jody Koilapen, DDG Simon Jiycne
of Dapartment of Justice & Constitutional Development, Chair of the North
West House of Traditional Leaders, Kgosi Mabe, representative of Mayors,
represem‘dﬂvesf of Faith-based organisations, myself, are some of those

who presentedipapers.

Al these conferences were preceded by my radio interview to explain 1o
the public "'why these -conferemceas and the celebration of the 10®
anniversary of fhe Constitution had fo toke piace. People called from as
far -as Limpopb, Gavuteng, Free Sfate, Nerth West and Northemn Cdpe,
wanting answers to some of the most basic concerns and prollems they
had about the funclioning of the justice systemn. | rediised during those
inferviews that even Judges need to inferact more with the public and get
to krow what the people are going through and what they think about the

quality of the service we render to them.

Other Provinces also got fo know about our inifiative and did likewise.
I know fhat ;my'? colieagues Kgomo JP and Somyalo JP calied me seeking
some guidance regarding fthe logistical arangemeants for a similar

conference,

implementaiion nas deen taking placeg ever since and i s being

monitored.



o) Bullding the resource team in 2008

Pt

I was told that the leadership role | was privileged 1o play in caseflow
management through the Forum, moved the Deparfment of Justice and
AConsﬂ’ruﬂom! Development o select me cond some Magistrates, Prosecuiors,
Registrars, Clerks, Court Managers, Legal Ald Board representiatives ond some
officials from the national office of the Department of Justice and Constitutional
Development, fo go to the USA to study thelr judicial case management system
in April 2008. Upon my return, | assembled that team, from ¢li the Provinces as @

resource team.

e} Sub-cluster workshops o

Upon my refumn from the US, the starting point was o brief my colieagues on the
Bench, and to find agreement on how to proceed with the matter. Thereafter|
briefed the Forum. Since most of the capacity problems are in the Magistrates'’
COU!‘TS,‘ we planned with the lecdership of the Magistracy that judicial cose
management workshops based on the US model, be held in all six sub-ciusters of
the North West Province. This generated so much interest that we had
Magistrates from GaQ%eng, Limpopo, Mpumcalanga and the Free State attending
~ some of our sub-cluster workshops. This took place between May and June 2008.
We then had what we loosely referred to as "the mother of all workshops™ in the

tn

formof a conferencé on 05 September 2008.

f) The judicicl caseflow management conference

The Forum orgonised a conference on 05 Septemiber 2008. Other Provinces got
o know about i C}ﬂdi asked to be invited, and we obiiged. About 450 delegales

from across South Afica attended the conference in Mmabatho., We talked
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broadily about the need fo have judicial officers toke control of cases from as
early as when the accused is charged and when ¢ notice of infention 1o defend
is filed in <ivil mqﬂeirs, and about how fo ensure thot cases are disposed oi
speadily and in Tﬁe mosT cost~effective way. This was followea by meeiings af

which implementation of what was agreed upon was discussed.

We are again indebted o the former Chief Justice, Pius Langa, the Depariment |

- of Justice and Constlitutional Deveiopmén‘f and USAID for co~-funding.

gl Judicigl case monagement workshops in other Provinces in 2009

| was subseauently asked by the Washington DC Office of USAID if | would be
willing to be assisted by Judge Andre Davis, a US Federatl Judge for the distict of
Ma‘ryl.cmd to further céonsc%eﬂﬂse role-players inr the justice system about the need
fo finglise cases sﬁeediiy, to significantly reduce the backlog and clso 1o deeper}f )
Qur undersfandir‘;g of the judicial case management system. We took |

advaniage of the opportunity.

Though 1his was méan% o benefit the North Wesi Province only, the Forum
decided o spread w‘his across the country. We did this because we knew The
benefits it has yielded in the USA and Botswana. We were certain that it would
benefit our couniry. " These workshops fook place during the last two weeks of
'ﬁijncznuclry 2009, Judge_i Davis and | criss-crossed South Africa holding workshops on
| the judicial case nﬁ@nagemen’r system which, by the way, had reduced case
backlogs In the neighbouring Botswana by about 60% to 70% in 18 months and
has virtually wiped off backlogs in the US. These workshops were held in all-the
Provinces except Gauteng and the Western Cape where they could not take

place due to circumstances beyomd their control.
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b was pleasantly surprised fo learn later from the protocols produced by the
committee responsible for the criminal justice review, that the system they sought
to infroduce is what we have dlready started to implement, albeif in a small
measure.  In my subsequent informal discussions with the former Minister and
Deputy Minister of Justice and Constitutional Development, | was informed thai
~the civil justice reform protocols will also be along the lines of judicial case
management simply customised to the demands and unigue circumstances of

our country.

The impact of the North West Provincial Caseflow Management Forum was felt
more in the reducﬂoh of the case backlogs, and the speedy finalisation of cases,
which, according to the Nafionadl Prosecuﬁmg,ﬁ\u?horﬁy stafistics, has often
resulted in that High Court occupying positfion one in ferms of performance

countrywide, the latest being in May 2009.

We have, through the activifies of the Forum, managed to generate discussions

albbout the role that the stakeholders in the justice system need to play fo:

o)  reduce crime;

B) speed up tricls Wi’rhouf compromising the quality of justice;

c) reduce the costs of both criminal and clivil figation by inspiring and
nudging everybody into preparing ahead of the trial;

dj help solve or ddd{ess the incopacities of ofher role-players (like probation
officers) instead of demoralising them by going public about unsatisfactory
nerformance or being too critical of them in our judgments;

e) ensure that nolbody gets a tial date unless there is a fair indication of trial-
readiness (e.g. prior to the holding of a proper pre-triol conterence);

f) open ourse[i}/es‘ vo fo the public to answer their concerns and 1o direct

them where fo go to have their concemns properly addressed;
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gl  conscieniise everybody of the role thot they could play fo enhance the
functionclity and effectiveness of the justice system;

h)  cllevicte overdrowding of the correciional facilities, through the correct
application of the plea bargaining system, restorative justice and diversion
progrommes, as well as the non-custodial sentences provided for by the
Crimina! Procedure Act;

i enhance abcéss to justice by restructuring Small Claims Courfs and

: relaunchingxp;’operly capacitated and reasonably resourced fribal courts.

Programmes, mofericﬁis and reporis of all these meetings are avcilable should

anybody be infelres?éd fo assess {be%rwori‘h, or simply want 1o know more.

hy  Conclusion

Alfhough the orginal plan would hove been fo focus on the North West
Province, the desire’ io share with others the little good that our ideas and
brojec#s had the potential to do was just foe strong to resist. Progress has been
made in sabotaging.the “silo mentality”, which has, over the years, given rise 1o .
a duplication of OU?I.’@C}Ch.Gﬂd other prb}ec?s to the same community and arr
unwise spending of scarce resources. Members of what | prefer fo refer to as the
“brocder justice family” have each found their piacé in the jusﬁce family free
and they are doingitheir utmost to recapture the public confidence, without

which the justice machinery cannot be effective,

We ware indeed humbled by the fact that judicial case management shared
cenire-stage with other core issues that define the role of the judiciary, at the
second post-democracy Nafional Judges' Conference, and that the North West
Pravincial Caseﬁow Mgnogemen’r Forum, through its Chair, made o contribution,
albeit indirectly, o making that a notable agenda item by, infer alia, identifving
¢ sitably quciified épeoker, Judge David Campbell from Arizona, USA, urging

him fo attend and hélping him with his preparation.



n all such conferences, and in line with the parinership we had buill with the

University of North West, we ensured that members of the Foculty of Law and ¢

good number of Law students attended. We saw it as a priceless invesiment in

- the students who are our future judges, magisirates, prosecutors and fawyers in

private practice and the corporate world,  We aiso wanted fo ensure that

lecturers familiarise themselves with the practical side of the law.

C.

. In this capacity we organised a workshop on judicial case management in

SINCE RRY APPOINTMENT TO THE CONSTITUTIONAL COURT

. A nailonal Judges® Conference was held in July 2009, Resclutions were

passed and Justice Sandile Ngcobo and | were elected fo see fo it that

conference resclutions were iImplemented.

. He and ! set up a Monitoring Committee, comprising eight subcommittees,

to address varous issues, ranging from court administration,  ethics,
transformation and caseflow management, o mention but scme. |

became the Chairperson of the Caseflow Management Subcommittee.

El

ke

2010. It was attended by officials from the Department of Justice and
Constitutional iDeve%opmem, judges from «all courls, as well o
representatives of the Magistracy. This model of caseflow managemeant is
desighed fo ehsure that judiclal officers determine the poce of ifigation,
rather than iecﬁ.ving it to the parties or counsel to control the soeed at

which cases are processed, as they are doing now,

. This was followed by an Access to Justice Conference, which was held in

July 2017, This conference was attended, and addressed, by, among

many others, the leadership of the Judiciary, the Executive and Parliament.

e
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Decisions which are crifical to court efficiency, the independence of the
Judicidry iudicial education, acccess to justice, efc, were taken. A
structure s fo be put in place to deal with these issues and to ensure the

implemeantation of conference decisions.

ot [l —f—

MR, MOGOERG
JUDGE OF THE CONSTITUTIONAL COUR

L



JUDGES | Justice Mogeeng Mogoeng

Fersonal details T

Mogoeng Mogoeng was  bormm in Goo-Mokgatha
(Koffiekraal) village, which is located north east of
Zeerust, on 14 January 1961, He is married to Mmaphefo |
and they have been blessed with three children: twol
daughters, Johanna and Oteng, and one son, Mogaetsho.

Education

In 1983, Mogoeng graduated from the University of Zululand with a B
Juris. In 1985 he compieted his LLB at the University of Natal, Durban.
In 1989, he completed his studies at the University of South Africa,
where he studied an LLM concentrating on labour law, the law of
property, the law of insurance, the law of evidence and the law of
criminal procedure.

Frofessional history

Mogoeng started his professional career as a Supreme Court (now High
Court) prosecutor in Mafikeng, holding this position between March
1986 to February 1990, when he resigned to do pupillage at the
Johannesburg Bar.

After completing pupilfage, he practised as an advocate In
Johannesburg untll the end of 1991. He then terminated his
membership of the Johannesburg Bar and immediately became a
member of the Mafikeng Bar Assoclation (now known as North West
Bar Association) until May 1997,

Whilst at the Mafikang Bar, Mogoeng served as the Deputy Chairperson
of the Bar Council and as the Chairperson of the Bophuthatswana
chapter of Lawyers for Human Rights. He was also a part-time senior
tecturer in criminal law and criminal proceaure at the University of the
Morth West, Mafikeng Campus, from 1992 to 1823,

2

Mcgoeng was a member of the Industrial Court from 18989 untll it

ceased to exist.



In 1994 he served in the legal section of the Independent Eiectoral
Commission in the North West province.

In June 1997 he was appointed & judge of the North West High Court,

Mafikeng. He was also appointed a judge of the Labour Appeal Court in
April 2000. In Cctober 2002 he was appointed Judge President of the
North West High Court.

Mogoeng was a member of the five member committee, led by Chief
Justice Plus Langa, which investigated racism and gender
discrimination within the Judiciary. |

He waé nominated by the Judges President to represent them in the
Council of the Socuth African Judicial Education Institute in 2009,

In his capacity as the Chairperson of the North West Provincial
Caseflow Management?srum, Mogoeng hosted annual conferences
attended by key role playars in the justice system. These conferences
addressed Issues like the efficiency and effectiveness of the justice
system, restorative justice and non-custodial sentences, access to
guality justice and building the capacity of infermediaries and prabation
cfficers.

He also organised jolnt workshops for judges and magistrates on
leadership and sensitivity training as well as workshops for magistrates
on judgment writing and triai administration. In January 2009,
Mogoeng and Judge Andre Davis, judge of the Federal District Court for
the District of Maryland, USA, co-hosted s series of workshops on
judicial case management throughout South Africa. He now chairs the
Caseflow Management Committee, which reports to the Chief Justice
and the Heads of Courts. In this capacity, he led the team that
organised the historic Access to lJustice Conference, which was held
from B8 to 10 July 2011,

Mogoeng was apﬁc}mted to the Constitutional Court in October 2008
ther activities

Mogoeng is an ordained pastor and he serves In seversl church
structures.



Prior to joining the judiciary in 1897, Mogoeng also served in the
following capacities, from which he has resigned:

> {Chairperson: North West Parks Board

» Chairperson: Agricultural Servicas Cooperation of the North West
Province

« Chairperson: Agricultural College and the Agricuitural School of
the North West Province

= Chairperson: Agricultrual Marketing Board of the North West
Province

» Chalrperson: Dirapeng (Pty) Ltd

« Chairperson: Golden Leopards Resorts (Pty) Ltd

» Member: Black Lawyers Assaciation
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Iniroduction
[1]  This is an application for the confirmation of an order of constitutional invalidity

made by Hiophe 1P in the Western Cape High Court, Cape Town (High Court}.!

[2]  The dec[amt;ion of constitutional invalidity relstes to section 30(1) and (3)°
(impugned pro\i'isiolns) of the Magistrates” Courts Act {Act). This section empowers a
magistrate to is_sue:an order for the arrest and detention of a debtor in circumstances
where a creditor 1‘68;501“121131}’ believes that a debtor is about to flee the country in order to

avoid paying what is owed to a creditor. That procedure is known as arrvest tanguam

L3
suspectus de juga.”

[3] The High Court referred its order declaring both the common law and
section 30(1) and (3) censtitutionally invalid to this Court for confirmation in terms of

section 167(5) and section 172(2) of the Constitution.”  However, the Registrar of the

' Maiachi v Cape Dance Academy Infernational (P1y) Lid and Others 2070 (7) BCLR 678 (WCC).

> The text of section 30 of the Magistrates” Courty Act 32 of 1944 (Act) is set out in [19] below.

¥ It appears that some cammentators prefer to refer 1o it as “tamquam suspecius de fuga”, however for the sake of
consistency we will use “fanguam™ as it appears in the Acl and in the cases. See an explanation of what arrest
fanguam suspecius de fuga means at {171 and [21] below,

 Section 167(5) reads:

“The Constitutional Court makes the final decision whether an Act of Parliament, a provinclal Act
or conduct of the President is constitutional, and must confinm any order of invalidity made by the
Supreme Court of Appeal, a High Court, or & court of similar status, before that order has any
force.” :
Seciion 172(2) reads:
Hay The Suﬁ):*emc Court of Appeal, a High Court or a court of similar status may make an
order concerning the constitutional validity of an Act of Parlimment, a provincial Act or

any conduct of the President, but an order of constitutional invalidity has no force uniess
it is confirmed by the Constitulional Court.
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High Court failed lc) Indge a copy of the order with the Registrar of this Court as required
by rule 16(1) of theiRu}es of this Court,” The applicant rescued the situation by bringing
an application to I:iﬁs Court for the confirmation of the order of invalidity® only in so far
as it relates to the impugned provisions, and supplied the necessary order. The
Constitution does not make provision for the confirmation of an order of constitutional

invalidity of the common law. The applicant’s approach is, therefore, the correct one.

[4] Ttis convenient at this stage to set out the actual background.

() A court which makes an order of constitutional invalidity may grant a temporary interdict
or other temporary relief to a party, or may adjewn the proceedings, pending a decision
of the Constitutional Court on the validity of that Act or conduet.

{©) National lepislation must provide for the referral of an order of constitutional invalidity 1o
the Constitutional Court,

{d) Any person or organ of state with a sufficient interest may appeal, or apply, directly to
the Constitutional Court to confirm or vary an order of constituticnal invalidity by a court
i terms of this subsection.”

* Rule 16{1) of the Constinwional Court Rules, 2003 reads:

“The Registrar of & court which has made an order of constitutional invalidity as contemplated in

section 172 of the Constitution shall, within 15 days of such order, lodge with the Registrar of the

Court z copy of such order.”

 Rule 16(4) of the Constitutional Court Rules reads:
“A person or organ of siate entitied to do so and desirous of applying for the confirmation of an
. gan © X CC op i

order in lerms of section 172(2)(d) of the Consiitution shall, within 135 days of the making of such

order, lodge an application for such confirmation with the Registrar and a copy thereof with the

Registrar of thel court which made the order, whereupon the matter shall be disposed of in

accordance with directions given by the Chiel Justice.”

Had the applicant not applied to this Cowt for the confirmation of the order of invaiidity, the High Court order
would have been withoutiany force since it would not have been confirmed by this Court. See section 167(5) read
with section 172(2)a) of the Constitution.

tn
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Factual background

[5]  The applicant, Ms Tatiana Malachi, is a citizen of the Republic of Moldova. She
was recruited from Moldova and emploved by Cape Dance Academy International (Pty)
Lid (first respondent) and House of Rasputin Properties (Pty) Ltd (second respondent), as
an exotic dancer. | The first and second respondents are jointly referred to as “the

employers”.

[6] Upon the applicant’s arrival in South Africa, a representative of the employers
caused her to surrgnder her passport to him. When she subsequently asked for it, he
refused 1o give'it back to her unless she reimbursed her employers the money they had

allegedly spent on her pursvant to the terms of the contract of employment.

[71 Interms of the contract of employment, the employers were to make and pay for
all of the applicant%s visa and travel arrangements. They also had to provide ber with
rented acconmmdaﬁon. The applicant was in tum obliged to reimburse them. A cursory
reading of the contract of employment reveals that more is said about her duties and what
she was required to :pay o her employers than about the benefits that would accrue to her
for services rendei:ed. After working for several months, the applicant expressed

dissatisfaction to her employers with her conditions of employment.
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[81  Eventuzlly, she enlisted the assistance of the Consul General of Russia to scoure
an air I‘ickét 10 wtum to her country of origin.” She was scheduled to depart on 9 July
2009. Somehow her employers got to know about her plans. They then applied for and
were granted an order by the Magistrates’ Court, Cape Town, to have the applicant
~ arrested n terms of the impugned provigions. The basis for the applicatioﬁ, and for the
granting of the arrest order, was that the applicant owed her emplovers about R100 000

and that they reasonably suspected that she was about to flee the country permanently in

order to escape payment of the debt.

191 (')n‘ the same day, the applicant was arrested and detained -in Pellsmoor
Correctional Centre. She was incarcerated from 9 to 24 July 2009. Aggrieved by the
arder for her arfest, tshe approached the High Court to secure her liberty,

Proceedings in the High Court

[101 The 3ppiicafxt challenged the constitutional validity of both the impugned
provisions and the ¢comumon law in so far as they empower a court to make an order for

arrest fanguam suspectus de fugd.

71t is not elear whetker the applicant had a passport when she returned to Maldova.

b
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(117 By agreement between the parties, the applicant was relensed before the
application was heard. She, however, insisted on the determination of the constitutional

issues raised in her application.®

{121 The High Court held that the common law and the impugned provisions infringed

the applicant’s constitutional rights.” [t made the foliowing order:

“1. The words “arrest tanguam suspectus de fuga™ as contzined in section 30(1) of
the Magistrates’ Courts Act 32 of 1944 are declared unconstitutional and invalid

and must therefore be deleted.

2, The whole of section 30(3) of the Magistrates® Courts Act 32 of 1944 is declared
to be inconsistent with the Constitution and invalid.

3. The common law which authorises arrests fanguam suspectus de fuga is declared
to be inconsistent with the Constitution and invalid.

4, [The Minister for Justice and Constitutional Development] is to pay the costs of

this application including the costs of two counsel.”

The issues -
[13] The applicant attacks the validity of the impugned provisions on the basis that they

violate her rights.

i the High Court the appiicant alleged that her arvest violated her rights, among others, to equality (section 9),
dignity (section 10}, freedom and security of the person (section 12) and freedom of movement (section 213,

* These rights are equality (section 9, dignity (section 10), freedom and security of the person (section 12) and
freedom of movement {section 21).



MOGOENGT

[14] Of the constitutional rights allegedly infringed by the impugned provisions,'” the
most directly implicated is the right to freedom and seeurity of the person in terms of

section 12(1) of the Constitution which provides:

. “Bveryons has the right o freedom and security of the person, which includes the right—
(2} .notto be deprived of freedom arbitrarily or without just cause;
(bp  “notto be detained without tijal;
(c)  to be free from all forms of violence from either ptibl.ic or private
. sourees;
(d) - notto be toriured in any way; and

(e) not to be treated or punished in a cruel, inhuman or degrading way.”

1151 The main issue that arisés in this matter is thus whether arrest tanquam suspecius
de fu.gq as authox‘iéed by the impugned provisions is consistent with the Constiiutiﬁn.
This issue Is broken down as follows:
-(i) Does the arrest of a potential debior in terms of the impugned provisions
limit tihe arrestee’s right to freedom of the person? More specifically, is it
“eis:bit;ary"’ or “without just cause™?
{i1) | .If“-the. right is limited, is the limitation jusfiﬁablc?

(iii)  If not, what is the appropriate remedy?

[16] Beforal consider the constitutional validity of section 30, it is necessary to set out

the history of arrest fanquam suspectus de fuga.

d.
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The history of arrest tangquam suspecius de fuga

| . . .. 1
[17)  Arrest ranquam suspectus de jfuga owes its origin to Roman law. DIt was
introduced in South Africa as part of Roman-Duteh law'™ and was first reparted as 2 part

of the rules of court from as early as 1842, The procedure existed at common law as well

" Nan Zyl The Theory of the Judicial Practice of the Colomy of the Cape of Good Hepe 2 ed (uta, Cape Town
1992 at 129, While our law of amest languam suspeetus de fuga has its erigins in Roman and Roman-Dutch law, it
should be noted thal imprisonment for debt was also adopted into the law of England as carly as the 13% century.
See Cole “A Modest Proposal for Bankruptey Reform” (2002) 5 Green Bag 2d 269 at 271-2. Cole describes the

historical origing of this procedure in English Taw:

“In 1267, the Statute of Marlbridge crzated the fivst Torm of imprisonment for debt. This form of
imprisenment was limited, however, to holding the debter over until a trial could establish the
ohligation, This Interfocutory form of detention came lo be known &8 imptisonment upon mesne
process, and was largely intended o prevent flight.

Civil tmprisonment was extended w merchanis’ debtors with the Statute of Acten Bumell In
1283, ... The creditor could insist upon the conlinued confinement of the debtor until he ‘made
agreement {lo satisfy the debt) or his friends for him.” . .. The Statute of Merchants, passed in
1283, pormitted debtors to be incarcerated after judgment for the first time. 1t was this structure of
imprisonment for debt, coercive before judgment and punitive afler judpment, which remained
relatively unchanged until its abolition in the nineteenth century.” (Foetnotes omitted.)

See also Alrd “The Scottish Aprestment and the English Freczing Order” (2002) 311} Imlernational and
Comparative Law Quarterfy 155 at 156.

Agcarding to Alrd, another English law mechanism designed to assist creditors was later developed. It is known as
the Mareva tnjunction, This injunction (also kmown as a {reezing order) prevents an asset ffom being removed from
the jurisdiction of'a court so 2s W ensure that a Tuture judgment is effective. This type of order was first given in the
English case of Nippon Yusen Kaisha (1975) 1 WLR 1093, but it was the vase of Mareva Compania Naviera 54 v
International Buik Carriers 84 (19753 2 Lioyd’s Rep 509 which provided the name by which it is commonly
referred. The Mareva Injunction was initially restricted to cases where it was likely that a foreign debtor would
remove his or her assets from the jurisdiction of a court which would make those assets incapable of being attached
to satisfy a judgment debt. Mowever, the Mareva [njunction has since beenr widened in its appiication and has
subsequently been codified in section 37(3) of the English Supreme Court Act, 1981, See Ajrd at 156-7,

Despite the exisience of section 37(3) of the Supreme Court Act, 1981 the arrest of a debtor is still possible in
English law, although a high standard of evidente is required to succesd with such an arrest order. Furthermore, the
English courts have followed a stiicl interpretation of the requirements. The requirements for an arrest order are:
“that the action must be good [in law], that there is a probable cause [or believing that the [debtor] is about to quit
the English jurisdiction unless arrested and that his departure will necessarily prejudice the [creditor] in the
prosecution of his case.”* Germany has a similar procedure known as the Persinlicher Arrest whereby a debtor is
detained until he or she has deposited o provided security for a claim. However, this procedure is rarely used. See
Alrd at 160-1, :

2 voet His Cominentary on the Pandects vanslated by Buchanan (Juta, Cape Town 1880) at 227; and van der
Linden fnstifztes of Holland translated by Juta 3 ed (Juta, Cape Town 1897) al 288,
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as in a codified form m various rules of court.”” Arrest tanguam suspecius de fuga is
ordered when a creditor on reagonable grounds éuspects that a debtor_, whose liahility has
not yet been acknowledged or proven ina cgm‘t of law, is about to flee the country in
order to prevent ’the. adjudication of the dispute In this country.'* Only a court of law is,
in terms of the commion law as well as section 30(1) and (3) of the Act read with rule 56

¥ and section 19 of the Supreme Court Act'® read with

of the Magistrates’ Courts Rules
rule 9 of the Uniform Rules of Court,”” entrusted with the authority to order arrest

tanguam suspectus de fuga.

[18] Fven at the inception of a debtor’s arrest, the courts were reluctant to grant orders

of arrest because of their interference with the arrestee’s right to personal freedom,’® In

Chaloner v Corrie it was held that to grant an order of arrest on poorly reasoned grounds

was not right as this would be “carrying the law to great exiremes” and that it was "an

2 See in tils regard Saim'v Kofw 1914 TPD 55: Robertson v Wilkinson 1877 Buch 43; Thompson v Andrews {1842)
3 Menz 128; and Roberfs v Tucker (18423 3 Menz 130, See for instance rule 12 of the Rules of the Court of the
Cape of Good Hope Provincial Division, Geversment Gazerte 2493 GN-41, 13 January 1938; rule 16 of the Rules of
Superior Courts of the Transvaal in Rorke Rules of the Superior Courts of the Transvaal (African Bock Company,
CGrahamstown 1906) at [28-32; Order VHT of the Rules of the Supreme and Circuit Courts of the Colony of Natal,
in Civil and Criminal Cases, The Naral Government Gazerte 3593 GN 79, 5 February 1907; and rule 16 of the Rules
and Regulations of the High Court of the Orange River Colony, Gc}vemmem Gazette of the Orange River Coiony
124 GN 221, 23 July 190

" Erasmus and van Lounca (_nbez g Jones & Euck!@ The Civil Praciice of the Magistrates’ Courts in Sowh dfrica -
Voiume I: The Act 9 ed (Juta, Cape Town 1996} at 82.

S Government Gazetie 2103 GN RLL0S, 21 June 1968,
849 0f 1939,
7 Goverrment Gazette 999 GN R48, 12 January 1965.

® See Segal v Diners Ciub South Afvica (Pry) Lid 1974 (1) SA 273 (T) at 275E; and Chaloner v Corrie (1887) 8
NLR 42,

ta
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undue interference with a man’s liberty to adopt that course. 7 Ninety vears on the
sentiment of the courts had not changed. [n Segal v Diners Club South 4frica the court

warmed that “[i]l the debtor has been wrongly deprived of his freedom it cannot be put

4]

right in the subsequent suit. The harm to him is wreparable.™ This historical

perspective leads to'a discussion on the constitutionality of the arrest.

Constitutional validity of the impugned provisions

[19] Section 30 of the Act provides:

(1) Suby eci% to the limits of jurisdiction prescribed by this Act, the court may grant
against; persons and things orders for amest languam suspectus de fuga,
attachnﬁaents, interdicts and memdamenien van spolie. .

{2} Canfirmation by the court of any such attachment or interdict in the judgment in
'L‘hﬁé action shall operate as an extensjon of the attachment or inferdict until
execution or further order of the court.

{(3) No order of personal arrest ranguam suspecius de fuga shall be made unless—
{a) the cause of action appears to amount, exclusive of costs, to at
| least forty rand;

{b) the applicant appears to have no security for the debt or only
security falling short of the amount of the debt by at least forty
rand; and

{e) it appears that the respondent is about to remove from the
Republic.”

¥ Chaloner v Corrie abmﬂa n 18 at 44, See also Swayn v Bofus and Co 1915 EDL 60 at 62; and African Realty Trust
v Sheraan 1907 THIZ4 at 36,

0 Segal v Diners Club South Afiica aboven 18,

10
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1

[20] An order in terms of the impugned provisions, as interpreted by the courts,”’ must

be aimed at the debter who: (i) allegedly owes the creditor at least R40 excluding costs;
(i1} is reasonahly b@iieved to be about to leave the Republic, but not one who appears to

‘ L. : ‘ ' 72 P .
be leaving one part of the country for another;™ and (iii) intends leaving permanently and

whose departure 1s imminent,

23

Furthermore, the creditor must appear t¢ have no, or

insufficient, security for the debt.*!

[217 The impugned provisions empower a magistrate to issue an order for the arvestof a
debtor even though the debtor’s liability has not been acknowledged or proven in a court

- e . N 5
of law. Peté el af describe arrest fanguam suspectus de fuga as follows: 5

“In z situation where a debtor owes money to a creditor, who holds no secuwity for the
payment of the debt, and there are reasonable grounds for helieving that the debtor is
abbut to leave the country In order o avold paying creditors, the creditor may make vse
of a procedure known as arrest fafnfquam suspectus de fuga. This literally translated,
" means ‘an-arrest as if belng suspected of being a fugitive’. The purpose of the procedure
is to prevent a person against whom a creditor infends to institute, or has already
instituted, an acticn, from fleeing from the jurisdiction of the court, with the purpose of
aveiding or d.eilaying payment of the claim. The object of the arrest is not to force the

debtor to pay the claim. The object is to ensure that he remains within the jurisdiction of

* The requirements for the pranting of the order for the arrest tanguem suspectus de fiiga are set out in section 30(3)
of the Act. Erasmus and van Loggerenberg above n 14 at £4-6 also set out the requirements inchuding those which
were developad by the courts as and when they Interpreted the scetion, :

% See Segal v Diners Club South Africa above 518 at 275 and Taylor Brothers Limited v Blackhurst (1) (1917)
38 NLR 69 at 78,

2 gee Norden v Sutherland (1845) 3 Menz (33 at 139; Taplor Brothers Limited v Blackhurst () above n 22 at 76;
and Frazer v Slevewright (1883) 3 SC 342 at 343,

* Section 30(3)(b) of the Act.
B peté af of Civil Procedure: 4 Practical Guide (New Africa Books, Claremont 2005) at 418.

£y

11
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the court until the court has given judgment in the matter. The phrase generally used is

1o ‘abide the judement of the court’. Of course, if the debtor gives sufficient security for

2

the clain, it does not matter if e teaves the country.”™ {Footnotes omitted.)

These views capture the essence of the nature and purpose of this arrest, which is to stop
an alleged debtor .. from fleeing this country with the intention of preventing the
adiudication ofithe dispute within it*™ As Wunsh I correctly pointed out, the object of
the arrest “is to' enable the plaintiff to obtain a judgment against the defendant, not 1o

, . . R ]
keep him or her in custody until payment is made.” 7

(221 The procedure to be followed in applying for the order of arrest is set out in the
Magistrates’ Com‘t§ Rules.”™ Rule 36 regﬁlates the section 30 process by providing that
an application for an arrest ranquam suspectus de fuga may be made ex parte”’ An order
made ex parte shall call upon the debtor to show cause against its grant on the first court

day after its service on the debtor,” which may be anticipated by the debtor upon

% Van Winsen ef al Herbsteln and Van Winsen: The Civil Practice of the Supreme Court of South Africa 4 od (Juta,
Cape Town 1997) at 112 reads:

“Tt is of prime importance to 2 credilor to oblain 2 valid judgment against his debtor. Such a slep

would cnable the creditor o seck satisfaction of the judgment in most of the civilized countries of

the world, The court will accordingly assist the credilor to keep the debtor within its jurisdiction

antil such time as it bas given judgment against him, but for no longer. The debtor is arrested, not

{0 perform the judgment, but to abide the judgment of the court.™ {Footnote omitted.)
¥ Alliance Corporation Lid v Blogg: In re Alliance Corporation Lid v Blogg and Others [19991 3 All SA 262 (W)
al 26613, i
# Aboven 15.
¥ Rule 56(1).

" Rule 56(5)(b).
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12 hours’ notice to the creditor.”’ A copy of the order obtained ex parte and of the

- S . . . 1
affidavit, if any, orn which it was based must be served forthwith on the debtor.”

23] Although section 30(1) and section 30(3) refer only to arrest and not to detention,
the process of arrest is always effected by the police and thus prevents flight by actually
limiting the arrestee’s freedom until the debt is paid, adequate security is furnished or

judgment is hagdedz down,

(247 There can be no doubt that section 12 is designed to bury our painful history of
random, unjust and arbitrary deprivation of physical Hberty and 1o ensure that abuse of
state power never again rears its ugly head.”  Section 12(1)(a) was discussed in De

Lange v Smuts NO

1 Rule 56(6).
= Rule 56(7).

¥ In De Lange v Smuts NO and Others [19981 ZACC 6; 1998 (3) 8A 785 (CCy 2998.(’7) BCLR 779 (CC) this
Court held at paras 26-7: ‘ .

“When viewed against it historical background, the first and most egregious form of deprivation
of physical berty which springs to mind when considering the construetion of the expression
‘detained without trial® in s 12(1%E) is the notorious administrative detention without trial for
purposes of political control.  This ook place during the previous constitutional dispensation
under various statutory provisions which were effectively insulated ageinst meaningful judicial
control, Effective judicial control was excluded prior fo the commencement of the detention and
throughout its duration, During such detention, and facilitated by this exclusion of judicial
control, the grossest vielations of the life and the bodily, mental and spiritual integrity of detainees
occurred, This manifastation of detention without trial was a virtual negalion of the rule of law
and had scrious negative consequences for the credibilify and status of the judiciary i this
country.

Ewven where a derogation from 2 8 12(13(b) right has validly taken place in consequence of a state
of emergency duly declared under the provisions of the 1996 Constitution, and such derogation
has excluded a iriel prior to delention, doteiled and stringent provisions are made for the
protection of the detaines and o particular for subssquent judicial condrol by the courts over the
detention. It is difficult 1o imagine that any form of detention without trial which takes place for
nurposes of political control and is not constitutionally sanctioned under the state of emergency
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125] The protection of the right 1o freedom of the person in terms of section 12(1){a)
has both a substantive and a procedural dimension. The substantive aspect ensures that a
deprivation of liberty cannot take place arbitrarily or without just cause whereas the
procedural element ensures that the deprivation will only take place i terms of a fair
orocedure.” O’Regan T outlined the two interrelated constitutional aspects in Bernstein v

36
Besier

“In my view, f{'&fﬁdom has two interrelated constitutional aspects; the first is a procedural
aspect \’\’h%Ch requires that no one be deprived of physical freedom unless fair and Jawfil
procedures_ have been followed. Requiring deprivation of freedom to be in accordance
with procedural faimess is a substantive commitment in the Constitution. The other
constitutional aspect of freedom lies in a recognition that, in ceitain circumstances, even
when fair and Jawful procedures Iave been followed, the deprivation of freedom will not
be constitutioﬁal, because the grounds upon which freedom has been curtailed are

unacceplable,”

provisions of § 37 could properly be justifted under s 36, It is, however, unnecessary to decide
that issue in the present case. Mistory nevartheless emphasises how [mportant the right not to be
deteined without trial is and how Important proper judicial control is in order to prevent the abuses
which must zlmost nevitably flow Fom such judicially unconirolled detention”  (Footnoles
pmitted.)

See also para {15,

1d at para 23, quoted ar{27] below,

5 See §'v Coetzee and Others [1997] ZACC 2; 1997 (3) SA 327 (CC): 1997 (£) BCLR 437 (CC) at pare 139; and
Bernstein and Others v Besier wnd Others NNO [1806) ZACC 2; 1996 (2) SA 751 (CCY; 1996 (4) BCLR 448 {CC)
af para 143,

* Bepnstzinv Bester above n 35,

14
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3

[26] ‘This foundation was built upon in § v Coetzee’’ where (’Regan T szid that the

state may not deprive its citizens of Hberty for reasons that are not aceeptable, nor, when
it deprives its citizens of freedom for acceptable reasons, may it do so in a manner which
is procedurally unfair. 1 will deal only with the first of the two constitutional aspects of

freedom, namely the substantive, since that will dispose of the matter,

Substaniive aspect
[27] Ackermann T explained the substantive aspect of freedom in De Lange v Smuls

NO™ as follows:
i
“The substantive and the procedural aspects of the protection of freedom are different,
serve different purposes and have to be satisfied conjunctively. The substantive aspect
ensures that & deprivation of liberty cannot take place without satisfactory or adequate
1'easohs for doing so. I the first place it may not cceur ‘arbitrarily’; there must, in other
words, be a rational connection between the deprivafion and some objectively
determinable purpose. 1f such rational connection does not exist the substantive aspect
of the protection of freedom has by that fact alone been denied. But even if such rational
connection exigts, it iz by itsell insufficient; the purpose, reason or ‘cause’ for the

deprivation must be a ‘Just’ one.”

[28] An arrest and detention, by its nature, limits the freedom of a person. The right to
freedom of the person is limited if the deprivation is done arbitrarily, or without just

cause. The question is whether the deprivation or limitation of freedom authorised by the

T8y Coezee above 1 35,

* De Lange v Smuis NO above 1t 33 at para 23,
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impugned provisions is arbitrary or without a just cause. In the view I izke of the matter,

I choose 1o deal with just cause.

Just cause

[29) In De Lange v Smuls NOP Ackermann | had the following to say about just cause:

“It is not possible to attempt, in advance, a comprehensive definition of what would
constitute a ‘just cause’ for the deprivation of freedom in all imaginable circumstances.
The law in this regard must be developed incrementally and an a case by case basis,
Suffice it to sa}- that the concept of ‘Just cause’ must be grounded upon and consonant
with the values expressed in section 1 of the 1696 Constitution and gathered from the

provisions of the Constitution as a whole.” (Footnote omitted.)

[30] In Bid industrial Holdings,"® which dealt with arrest to found jurisdiction, Howie P
found that the section 12{1)(&) right is infringed where there is an absence of just cause
or fair trial. Since there was no question of a trial in that case, he addressed just cause in

the following terms:

“Tn assessing whether establishing jurisdiction for purposes of a civil claim can be ‘just
cause’ it is necessary, first, to consider whether arresting the defendant can enable the
giving of an effective judgment. There is a crucial difference between attaching property
and arresting a persen. . . . [Tlhe property attached will, unless essentially worthiess,
obviously provide some measure of security or some prospect of successful execution.
Arrest, purely by itself, achieves neither, Security or payment will only be forthcoming

if the defendant chooses to offer one or other in order to avoid arrest and ensure liberty.

#1d at para 30

O pid Industrial qucfings (Piy) Lid v Strang and Another (Minister of Justice and Constitulional Development,
Third Party) 2008 (3} SA-355 (SCA) at pars 37,

i6
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It is therefore not the arrest which might render any subsequent judgment effective but

the defendant’s coerced response.

The impotence of an arrest itself to bring about effectiveness is iHustraied by the resuit

that would enstie were the arrested defendant to do nothing either before, or in answer to,

judgment Tor the plaintiff. Pending judgment there is no legal mechanism to enforce
securfty or payment and failure to pay the judgment debt does not expose the defendant
to civil imprisonment. Consequently, deprivation of liberty does not of itself serve to

attain effectiveness.” (Footnote omitted.)

[317  Although Bid Industriol Holdings did not deal with arrest tanguam suspectus de
fuga, the observations relating to what would constitute just cause for the purpose of the
~arrest apply with equal force to this matter. There can be no doubt that ayvest fanguan

suspecius de fuga has the effect of limiting the arrestee’s fundamental right to freedom.

(321 The object of the arrest “is to ensure that {the potential debtor] remains within i’he
surisdiction of the court until the court has given judgment in the matter.”® As scon as
judgment is gi\:’en,. a debtor would, however, be free to catch the next flight to any
foreign destination even if this is done to evade payment and no realisable asset exists in
the country, from the proceeds of which pavment may be effected. Arrest does nof,
therefore, ensure the satisfaction of the judgment debt. Admittedly, the unfairly exerted
pressure of incarceration may at times force the arrestee to pay the debt or provide

security, But, that' does not detract from the fact that the arrest does not necessarily

114 af paras 38-9.
% 1d at para 36.

2 Petd ot uf zbove n 25,

17
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render the judgment any more executable or beneficial to the creditor than would have
been the case had the deblor left the country, It simply Hmits the fundamental right to

freedom of the persen for no just reason.

[33] The order for the arrest of persons ranguam suspectus de fuga under the impugned
Provisions 1s olrdin‘arily made at the time when their c¢ivil hability has not yet been
established.™  Their debt is only alleged on affidavit, often in an urgent application
brought ex parte. The potential debtor is often only afforded the opportunity to resist the
severe curtailment of the right to freedom, by the order, on the return date. Potentially
the detention may endure for as long as the action is pending.¥ The effect of this
deprivation was more aptly captured in Segal v Diners Club South Africa where we are
warned that “[1]l the debtor has been wrongly deprived of his freedom it cannot be put
right in the subseguent swit. The harm is irreparable.”*® Nothing can undo the degrading
effect of incarceration, particularly if the order were obtained ex parte. This is the

positien in which the applicant in this matter found herseif for 16 days.

# See Mathopo )'s remarks in Amrich 159 Property Holding (C v van Wesembeeck 2010 (1) SA 117 (GSH) at paras
28 and 31,
““1d at para 31.

46

Segal v Dinery Club South Africa above n 18,

18
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[34] Since there is no legal basis for the imprisonment of someone who has been found
civilly lable,*” it is inconceivable that any legal justification can ever exist for putting
behind baré a person Wh@se civil labifity is yet to, or will possibly never, be proven.
Although an order for arrest is granted by a court, the intervention of the judicial process
can rot legitimise the deprivation of freedom, since the arrest may stem from a debt
which has itself not been established through the judicial process. I therefore conclude

that there is no just cause for the arrest in terms of the impugned provisions,*®

[35] Having found that the right to freedom s limited, [ will now consider whether

such Himitation is justifiable in terms of section 36 of the Constitution.

Justification analysis
{36] The dictum in Makwarzyaneéq has essentially been codified in section 36(1} which

provides:

T Abolition of Civil Imprisonment Act 2 of 1977, See also Gowvein v Do Siva 1988 (4) 8A 33 (W) at 62F-G.
Further, see article 11 of the International Covenant on Civil and Political Rights and arfice 1 of Protocol 4 to the
Furopean Convention (or the Protection of Human Rights and Fundamental Freedoms.

8 See also the remarks in Bid fndusiricl Holdings above n 40 st pars 41 which reads as follows:

“Apart from the fact that arrest does not serve to attaln jurisdictional effectiveness it cannot be
“just cause’ 1o coerce gecurity or, more especially, payment, from 2 defendant who does not owe
what is claimed ar who, at least, i entitied to the opportuntity to raise non-liability in the proposad
trial. [If dhere s no legal justification for incarcerating a defendant who has been found civilly
liable there camnct be any for putting & defendant in prisen whose Hability has not yet beesn
proved, And as to the function of arrest to enable the court to take cognisance of the suit, that
could be appropriztely achieved if the defendant were in this country when served with the
summons and there were, in addition, significant factual links between the suit and South Afifca.
. Accordingly, there ts no ‘just cause® Tor the anrests sought.”

© §y Makwanvane and Another [1995] ZACC 3; 1995 (3) SA 391 (CC); 1995 (6) BCLR 663 (CC) at pare 104

19
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“The rights in the Bill of Rights may be limited only in terms of law of gencral
application o the extent that the limitation is reascnable and justifiable in an open and
democratic society based on human dignity, equality and freedom, taking into account all

relevant factors, including—

{a) the nature of the right;

§5) the impottance of the purpose of the limitation;

{c) the nature and extent of the Hmitaston;

{dy the relation between the limitation and its purpose; and
(e} less restrictive means to achieve the purpoese.”

What falis to be considered is the justification of the limitation of freedom.

[37] Section 310(1) and section 30(3) are laws of general application. Arrest fanqucam
suspectus de fuga, which they authorise, plays a role in facilitating debt collection.
Unfortunately, the impugned provisions go further than is necessary to achieve the
objective.  They do so without any regard to less invasive options that are available.
They also do not insist on the exhaustion of less restrictive remedies before pursuing the

option of arrest and detention.™

[38] As was found in Coelzee v Goverminent, albeit in a different context, the impugned

. 5 . ‘ .y " T
rovisions are overbroad.” Althouch they are meant to facilitate the adiudication of the
p : g 5

M Coetzee v Government of the Republic of South Africa; Matiso and Others v Commanding Officer, Port Elizabeth
Prison, and Others [1995] ZACC T, 1995 (4) A 631 (CC); 1995 (10) BCLR 1382 {CC) ut para 22, The first less
invasive option is 1o sue the debtor in the country to which the debtor has fled, The other less infrusive alternative,
provided for by section 3G(1), is that a creditor may apply for an interdict resiricting a debtor from Jeaving the
country, subject to appropriate conditions. These conditions could, for example, include that the debtor stays either
where he or she has been staying all along or at some other address within the cowrt’s Jurisdiclion, which shouid be
whade known to the creditor or the sherifl

" 1d at para 13.

ta
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dispute in the counfry and the effective execution of a subsequent judgment debt against
a debtor who has the means to pay but refuses to do so, they also strike at debtors, like
the applicant, who cannot pay. This is what led this Cowrt in Coeizee v Government 10

find that a similar limitation cannot be justified as reasonable,™

[39] Bven in the writings of the first Roman-Dutch authors, arrest tanguam suspecius
de fuga was treated as an extraordinary remedy” and the rules of court originally set a
high monetary threshold for the granting of this remedy.jd' A paltry amount of R40,
which 1s the thrcshc:ﬂd for the deprivation of a person’s liberty, probably the cost of two
smali chickens, highlights the disproportionality of the means and the purpose. Although
the employers’ éE:Iaim is about R100 000, this does not detract from the fact that g debtor
could potemial}y bé deprived of freedom for being suspected of intending to flee the

country to avoid the adjudication of a claim for R40.%

[40]  Freedom is an important right. The detention of any person without just cause is a
severe and egregious limitation of that right. It is difficult to imagine the circumstances

in which a law that allows detention without just cause could ever be jusiifiable.

* 1d at paras 13-4,

# Var der Linden above n 12 at 292,

 Far instance the cause of action must have been in the amownt of £25 or more under rule 12(1) of the Rules of the

Cape of Good Hope Provineial Division above n 13; £20 or more under rule 16 of the Rules of the Supreme Court
of the Transvagl above n 13 at 128; more than £20 under rule 16 of the Rules and Regulations of the High Court of
the Orange River Cdlony'above n 13; and more than £13 under order V11 of the Rules of the Supreme and Circuit
Courts of the Colony of Natal, in Civil and Criminal Cases above n 13,

5% {n the High Court this amournt is R400. See rule 9 of the Uniform Rules of Court,
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[41] Other comparable jurisdictions have done away with arrest and detention that aims

to prevent tlight or to recover civil debts.™ 1 therefore conclude that the limitation is nat
reasonable and justifiable in an open and democratic society based on human dignity,

equality and freedom.

{42] For these reasons the order of constitutional invalidity stands to be confirmed. 1t is

necessary to say something about the High Ceurt order relating to the common law.

[43] The impugned provisions are essentially a codified version of the common law.
There is no real diffemnce between the t\&o. The High Court has already declared the
common law e;qui\j?a]ent of the impugned provisions unconstitutional. Although this
Court is seized with the impugned provisions and not with the common law, our finding
that the impugned provisions are unconstitutional is not at odds with that of the High

Court that the common law is unconstitutional.

[44] The appropriate remedy is next in line for consideration.

* England, Australia and New Zeatand retain the procedure for the imprisonment of 2 fleeing debitor in very limited
and clearly demarcated circumstances. With regard to the practice in England and Germany see Aird above n Bl at
Tns 44-7, Australia rermins the English mechanism of the Mareva Injunction, however, it Is seldom used. See
Kercher “Legal History and the Study of Remedies™ (2001) 39 Brandeis Law Jouwrnal 619 at 627-8. In New
Zealand, section 53 of the Judicature Act, 1908 read with Pari 17 Subpart 8, 17.48-9 of tha Judicature (High Court
Rulesy Amendment Act, 2008 provides the tegal mechanism for arresting an absconding debtor. In a query we
conducted through our involvement in the European Commission for Demoeracy through Law {the Venice
Commission’ it emerged that of the 14 countries that submitted replies only three allow for the detention of fleeing
debtors. These countries are Georgia, Norway and Sweden. The countries which did not have similar provisions
ate Poland, Slovenia, Bosnia and Herzegovina, Mungary, Bulgaria, Croatia, Lithuania, Riazil, Luxembeourg,
Swilzeriand and Belarus.
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Severability
1457 The appropriate way to vemedy the uncenstifutionality is to sever the offensive
parts of subsection (1) and to strike out subsection (3) in its entirety.
146]  As in Coetzee v Govermment, severability of the impugned provisions presents
itself for considerztion in thig matter. The test for severability as developed by this Court
is:
“Although severability in the context of constifutional law may often require special
freatment, in the present case the irite test can properly be applied: if the good is not
dependent on the bad and can be separated from it, one gives effect to the good that
remains after the separation if it still gives effect to the main objective of the statute. The
test has two parts: first, is it possible o sever the invalid provisions and, second, if so, is

what remains giving effect to the purpose of the legislative scheme?”  {Footnote

omitted.)

[47] The impugned provisions do not insist on the exhaustion of alternatives that are
less extensive and yet effective before an order that infringes the potential debtor’s right
could be. resorted to. Any attempt by this Court to ensure that the constitutional
invaliditjf is cured, ;Nould be nothing short of legisiating. And that would fall foul of the
separétion of powers doctrine. The impugned subsections of section 30 can be severed

from the section and what remains will stiil give effect to the purpose of section 30 and

the purpose of the legislative scheme. As Hilophe JP correctly held, the words “arrest

TCoctzee v Goverrmani dbove n 30 at para 16,

23
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fanguam suspectus de juga” must be excised from section 30(1) of the Act. Similarly,

. . . - C - 5
the whole of subseciion (3) must be severed from section 30 of the Act. 8

Retrospectivity

[48] The intricate question that arises in this matter is whether the retrospective effect
of the declaration of invalidity should be limited; and if so, to what extent? The High
Court simply de;cla:ed the impugned provisions invalid. This means that, in terms of the
doctrine of objective constitutional invalidity, the impugned provisions become invalid

. . . . . : 59
- from the date on which the Constitution came into operation.

[49] This issue was not debated at the hearing and we did not have the benefit of the
parties’ submissions on it. [t Is Laeceséal“y to limit the retrospective application. of the
order. The order should apply to all pending cases. In other words, the declaration will
not apply fo cases where the review and appeal processes have been [inalised.
Consé@;@nﬂy th.os@ potential debtors who are presently incarcerated in terms of this law

will have to be released with immediate effect.

Costs
[50] The Minister for Justice and Constitutional Development (fourth respondent) is

enjoined by the constitutional development leg of his portfolio to ensure that pre-

* Matachi v Cape Dance Academy above n 1 at para 66.

W Ferreira v Levin NO and Qthers; ¥ryenhoek and Others v Powell NO and Others [1995] ZACC 13; 1996 (17 SA
084 (CCY 1996 (1) BCLR 1 (CC) at para 27, The Constitution came into effect on 4 February 1997,

24
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Constitﬁtion laws which are inconsistent with the Constitution are identified for repeal or
suitable amendment. The impugned provisions are in point. The fourth respondent
omitted to amend or repeal section 30{1) an«ﬁ (3). The i1l effects are evident in this case.
Not only was the applicaat struck by the provisions, but she had to approach both the
High Court and this Court to ensure that these unconstitutional provisions are rémoved
ﬁrdm the statute boéks. For that reason her costs must, at least to some extent, be borne

by the fourth responident who correctly conceded such an oxder.

[51] Mr P{afz, for the applicant, sought a costs order against the employers on the basis
that the employment arangement with the applicant amounts, for all intents and
purposes, to human trafﬁcking The employers were not notified that an order for costs
would ‘be' sought agéinst them on this basis. It was a novel point. To bave them muléted
in costs on the basis that they were involved in buman, traflicking, would not be just and

equitabie. The application for costs on this basis must therefore be dismissed.

[521 Ordinarily, costs follew the result. The applicant is the successful party and would

ordinarily be entitled to costs against the first and second respondents as well.

Nevertheless, Mr Katz informéd this Court that the applicant and the employers agreed
that the applicant would not seek costs against them even if her application for the
confirmation of the order of constitutional invalidity succeeds. Consequently, Mr Katz
did not ask for costs against the first and second respondents except on the basis of

human trafficking. . This Court is, however, not bound by that agreement. Costs are a

23
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matter which lies entirely within the discretion of this Court, to be exercised with due
regard to the particular circumstances of each case.”” The first and second respondents
Jaunched an application against the applicant and obtained an order for her arrest and
detention in terms of the hmpugned provisions, When the order was challenged they
failed to offer any justification for the order or for the statutory provisions invoked to
obtain it, in either the High Court or in this Court, choosing instead to abide the decision
of both courts. Sight should not be lost of the fact that had they not initiated those

proceedings, it would not have been necessary for the applicant to appreach this Court.

(53] In these circumstances, despite the agreement on costs referred fo above, it appears
that it may be just and equitable to order the first and second respondents to pay half of
the applicant’s costs in this Court. Since this issue was not debated during the hearing,
all the parties w;éll be afforded the cpportunity fo make submissions on the
appropriateness of the costs order. A provisional order for costs will now be issued
Qrdering the fourth respondent to pay half of the costs of the proceedings in this Court

and the first and sccond respondents to pay the other half.

Chrder

I3

[54] Inthe result, the following order is made:

® See Choneo and Crhers v President aof the Republic of South Africa [2010] ZACC 7; 2010 (6) BCLR 311 (CCY
per Khampepe J at para 6'and the authorities cited therein,



(a)

(b)
(¢}

()

MOGOENG J

The c;rder of constitutional invalidity made by the Western Cape High

Court, Cape Town is confirmed to the following extent:

{1} ‘The words “arrest tanguam suspectus de fuga”™ as contained in
section 30(1) of the Magistrates” Courts Aét 32 of 1944 are declared
unconstitutional and invaid,

(iiy  The whole of section 30(3) of the Magistrates® Courts Act 32 of
1944 is declared to be inconsistent with the Constitution and invalid.

The Minister for Justice and Constitutional Development is to pay the costs

of the applicant in the High Court.

The Minister for Justice and Constitutional Development is ordered to pay

half of the costs of the proceedings in this Court.

The Cape Dance Academy International (Pty) Ltd and House of Rasputin

Properties (Pty) Ltd are crdered jointly and severally to pay half of the
costs of the proceedings in this Cowrt. |

The Qz;d.ers in subparagraphs {c} and (d) are provisional.

The p;mies are invited to make representations as to the appropriaténess or
otherwise of these orders before Tuesday, 28 September 2010 and before a

final order 1s made.
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Ngcaobo CJ, Moseneke DCJ, Cameron I, Froneman J, Tafta J, Khampepe I, Nkabmde 1,

Skweviva I, Van der Westhuizen I and Yacoob J concur in the judgment of Mogoeng I,
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[1]1  One of the most vicious and degrading effects of racial discrimination in South

Africa was the economic exclusion and exploitation of black people. Whether the origins

of racism are to bé found in the eighteenth and nineteenth century frontier or in the

subsequent development of industrial capitelism, the fact remains that our history

excluded black people from access to preductive economic assets. After 1948, this



MOGOENG]

exclusion from economic power was accentuated and institutionalised on explicitly

racially diseriminatory grounds, further relegating most black people to abject poverty.

(2] . Driven by thf: imperative to redress the imbalances of the past, the people of Scuth
Africa, through their democratic government, developed, among others, the broad-based
black e;:onomié empowerment programme’ and the preferential procurement policy.?
Relevant (o this case are the IegiSIative and other regulatory measures which were put in
place to enable orgains of state to award tenders on the basis of a preferential point system
to service providers or enterprises which have a significant shareholding by the
previously marginaﬁsed. Those elitez'prises are given _preférentiai points on condition that
the historically disadvantaged shareholders actively participate 1n the running of, and
exercise control over, the tendering enterprise to the extent commensurate with their

ownership.’

' Section 9023 of the Colnstitmicn mandates the enactoent of, among others, measures designed to profect and
advance persons disadvantaged by unfair discrimination.

% Qection 217 of the Constitution makes provision for this. Its provisions are quoted af n. 16 below. . The preferential
precarement policy is provided for in the Preferential Procurement Polioy Framework Act 5 of 2000 (Procurement
Act), Further see Penfold and Reyburn “Public Procurement”™ in Woolman et of (eds) Constirurional Law of Souih
Africa 2 ed Original Service: 12-03 (Juta, Cape Town 2G08) at 25-13 which reads:

“The design of the South African preferential procurement framework is Iocated within the history
of apartheid. it'is aimed af redressing historicel disadvantage and increasing opportunities for
those previously prevented from actively parficipating in the country ’s mainstream economy.”

¥ For the meaning of historieally disadvantaged individuals sée [25] apd n 21 below. See also regulation 13(4) of the

Preferential Procurement Regulations, 2001, Government Gazette 22549 GN R725, 10 August 2061 {regulations) -

fully quoted at [40] below.

2
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[3]  This is an application for leave (o appeal, against the judgment of the Supreme

Court of Appeal.” 1t hinges on the correet application of the preferential procurement

nolicy. This Court is required to clarify the nature and extent of the duty of an organ of

state when presented with ostensibly true allegations that an enterprise to which a tender
was awarded, fraudulenily manipulated a preferential procurement scheme for the
purpose of securing a preference. A proper determination of this issue depends primarily
on the meaniné of the words “detect” and “act against” in regulation 15(1) of the

Preferential Procurement Regulations, 2001° (regulations).

Farties

[4]  The applicant, Viking Pony Africe Pumps {Pty) Ltd t/a Tricom Africa (Viking), is
a company that supplies and instalts mechanical and electrical equipment for water and
sewerage freaiment works. The first respondent is Hidro-Tech Systems (Pty) Ltd (Hidro-
Tech), a company 5which carries on substantially the same business as Viking, The
second respondent%is the City of Cape Town (City).® The City participated in the
proceedings in the 7‘-Westem Cape High Court, Cape Town’ (High Court) but elected to

abide the decistons of both the Supreme Court of Appeal and this Court.

" Viking Pomy Afiica Pumps (Pty) Lid vta Tricom Africa, and Another v Hidro-Tech Systems (Pry) Lid 2010 (3) SA
3635 (SCA) per Heher JA with Mpati P, Mlambo, Bosiele JJA and Seldulker AJA concurring (Viking Pony SCA),

*above n 3. Regulation ]'5(1) is guoted at [28] below,

® The City of Cape Tows is & metrapofitan municipality established in terms of the Local Government: Municipal

Structures Act 117 of 1998 read with Establishment of the City of Cape Town, Western Cape Provincial
Gazette 5588 PN 479, 22 September 2000, .

7 Hidro-Tech Systems (Pt Lid v Citv of Cape Town and Others 2010 (1) SA 483 (Q).

-
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Factual background

[5]  Over the years Viking and Hidro-Tech received much work from the City and
.othc-:z.' munic-ipaliﬁeé in the Western Cape, I\forthem Cape as well as the Fastern Cape
nrovinces. According to Hidro-Tech, Viking was awarded approximately 80% more
enders than Hidro-Tech. This was a source of concern t¢ E-Iidrou’i*ec.ﬁ, as it believed that
on at least three occasions it submitted a lower tender than v iking but still fost. This

allegation is disputed by Viking.®

[6] Hidro~’feﬁh’§ concern prompted it to investigate the reason behind Viking’s
unabating competitive edge over it. It found that Viking won most of these teﬁders
because of its higher historically disadvantaged individual profile. Historically
ldisadvantaged individuals held 70% of Viking's shares whereas the converse obtained in
Hidro-Tech. Coﬂs&:quenﬂy, Viking Was always given higher preference points which

resulted in the tenders often being awarded to it

[71 At the heart of this case is the complaint by Hidro-Tech that historically
disadvantaged individuals were neither remunerated nor allowed to participate in the

management of Viking to the degree commensurate with their sharcholding and their

! However, as the High Court found, i is not necessary (o determine how many tenders were awarded to Viking, Of
significance is the City and Viking’s acknowledgement that the historically disadvanteged individual status of
Wiking had resulted in Viking obtaining an overall higher ranking, and conseguently receiving more tenders, than
Hidro-Tech. o :
¥ Regulations 3(4), 4(43, 5(4), 6(4) and 8(8) provide that only the tenderer with the highest number of preference
points may be awarded aitender. Regulation & provides that the tender may be awarded to a tenderer who did not
have the highest preference points where reasonabiz and justifiable grounds exist, ’
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positions as directors.””  Hidro-Tech further believes that the benefits that Viking
received from tenders awarded by reason of ils seemingly progressive sharchelding
profile, were being routed to its sister company, Bunker Hills Pumps (Pty) Lud t/a Tricom

Systerns (Bunker Hills), which is a wholly white-owned company.

[8]  This information was furnished to Hidro-Tech by Mr Zandberg and Mr James. Mr
Zandberg is a white male who was an employee of Viking, and a director and 10%
sharcholder in Bmﬂ(er Hills. Mr James is a historically disadvantaged individual who
owned 35% of Viking’s shares while Mr Mosea was the holder of the other 35%. Mr
Zandberg and \/Ir James parted ways with Viking under unpleasant circumstances and
joined the ranks of Hidro-Tech. After taking up employment with Hidro-Tech, they
disclosed detailed iﬁformation on the extent of the historically disadvantaged individuals’
control over Viking and of their invelvement in its management. Their disclosures
reinforced Hidro-Tech’s suspicion that the historically disadvantaged individuals’®

shareholding was not legitimate and that their black sharcholders were mere tokens use

to securs business deals,

[9]  Another concern raised about Viking was that it was an instrument used by Bunker
Hills to reap te!nd.e{' benefits which it would otherwise not have enjoyed, given its all-

white shareholding and executive structures. Hidro-Tech's aitorney characterised Viking

9 This is based on regulation 13(4) which is quoted at {48] below. A historically disadvantaged individual is
described at [25] and n 21 below.

b
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as an opportunistic intermediary for tender procurement whilst the actual benefit derived
from the tenders awarded to Viking were channelled to Bunker Hills. Mr Zandberg said
that the benefits are then used to pay the directors of Bunker Hills handsomely whereas

those of Viking earn a piftance.

(107 Mr Zandberg also alleged that while he was employed by Viking his monthly
remuneration package was R23 500 plus medical aid, a petrol card and a credit card. At

that time one of his bosses, Mr James who had a 35% steke in Viking, earned a meagre

- RS 600 per month and was entitled to medical aid but neither to a credit card nor a petrol

card.

{117 Armed with these revelations Hidro-Tech lodged a complaint with the Cf‘sy. The
complaint was that Viking had, over the years, made frandulent inisrepresentations in its
tend@r documents to the City about its profile of historically disadvantaged individuals,
for the purpose of securing a preference, A letter was sent .by Hidro-Tech’s atiorneyvs to
Mr Bindeman, the City’s Head of Tenders and Contracts: Supply Chain Management
Directorate. In that letter, Hidro-Tech alleged that the remuneration, dividends and
benefits given fo Viking’s historically diﬁadvantaged shareholders were negligible
compared to those of its white shareholders, especially those of its sister company which
benefitted the most from tenders awarded to Viking. It was accompanied by another
letter in which %—ﬁdfo—Tech set out the information which it had obtained from Mr James

and Mr Zandberg. It was alleged, in this letter, that Mr James did not exercise conirol

s
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over the company and did not actively participate in its management to the degree
proportionate to his.sharcholding.

172) The City asked external database managers, Quadrem t/a Tradeworld
(Tradeworld), 1o investigate these allegations. Tradeworld performed a verification
exercise which conlirmed that the shareholding as reflected in Viking’s tender documents
was correct. A follow-up letter was written to the City by Hidro~Tech’s attormeys. They
expressed the view that the investigation conducted by Tradeworld was inadequate owing

to Tradeworld’s incapacity to investigate allegations of fronting."!

[13] Hid.;omTecll’é attorney subsequently held talks with a senior City official, Mr
Schnaps. He is N7 Bindeman’s boss. Mr Schinaps told him that the City was unable to
take action agai:nst Viking at that stage. This discussion was followed by a letter written
on behalf of Hidro-Tech to the City. In that letter, Hidro-Tech once again lamented the
inadequacy of the investigation conducted by Tradeworld and requested an urgent and
presumably proper investigation by the City. It also demanded the suspension of the
work which Viking was doing for the City and a halt to the award of any further tenders
to Viking. Hidro-Tech threatened legal action against the City, if its demands were not

met,

* Also known as “windaw dressing”™ or “tokenism”™. Bolton The Law of Governmen! Frocyrement in South Africa
(LexisNexis Butterworths, Durban 2007) at 293-4 describes fronting as “the practice of black people being signed
up as fictitious sharcholders in essentially “white’ companies.”
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[14] When a favourable response was not forthcoming, it approached the High Court

for relief

Proceedings in the High Court
[15] The order sought in the High Court was that the City be directed to “act against”
Viking in accordance with regulation 157 and in accordance with section 9.4 of the

City's Procurement Policy Initiative.” The alternative order sought was that in the event
" Y : g

of the High Court finding that there was a need for further investigation, the City be

directed to conduct or cause to be conducted a sufficiently thorough investigation into the

complaint of fronting and that the investigation be concluded within two months of the =

order. The order for further investigation was to be coupled with the order restraining lthe'
City from awarding. con‘ta‘zicts to Viking pending the finalisation of T.ﬁe investigation.

'{1 6} The H;gh Cofurt made the following key findings: (i) the investigation conducted
by Tradeworld was inadequate since that investigation did not address the real issues
which are the inner workings of Viking and the actual status of its historically
disadvantaged directors; (ii) Hidro-Tech was justified in forming the opinion that the
City’s response to ﬁs complaint was nadequate to safeguard its constitutional rights and
legitirmate éommercial mterest; {iii) the City was obliged fo “act against” Viking; (iv) the

content of the letter written at the instance of Hidro-Tech was true and it was in the

" Regulation 15(1) and (2} is respectively quoted &t [28] and [59] below,

" The full text is available at hitp:/fwww.capetown.gov.za/en/SupplyChainManagement/Documents/
ProcurementPolicy-{inal.pdf accessed on 31 August 2010, Section 9.4 15 guoted af {49] below.

&
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public’s, as well as Hidro-Tech’s, interest; (v} the City's persistent opposition to the relief
sought on the face of the totality of the evidence before the court, justifled a mandatory
order against it; (vi) on the probabiiities neither Mr James por Mr Mosea were actually
involved I the management of, or exercised control over, Vikimg to the extent
commensurate with their respective shareholding at the time of Viking’s submission of
the tenders awlardcd in 2006 and 2007; and {vil) Viking is guilty of a fraudulent

misrepresentation.

[17] Having found Viking guilty of a fraudulent misrepresentation, the High Court
ordered the City to “act against” Viking in accordance with regulation 15, The City,
v iking and Bunker Hills were ordered to pay the costs of the application.'® This order
displeased Viking * As a result, it sought and cbtained leave from the High Court to
appeal 1o the Supreme Couwrt of Appeal.

Proceedings in the Szg;reme Court of Appeal

(18] Before the Supreme Court of Appeal, Viking and Hidro-Tech agreed that the High
Court ought not to have assessed the probabilities and made some of the factual findings

set out above on the papers in motion proceedings. The Supreme Court of Appeal also

" “The High Court orderad at para §4:
“1, The [City] is ordered to act against [Viking] in accordance with regulation 15 of the
regulativng promulgated in terms of the Preferential Prosurement Policy Framework Act
5 of 2000;
2, The [City], [Viking] and [Bunker Hills] are ordered, jointly and severally, to pay the
costs of the application, including the costs occasionzd by the amendment of the notice of
metion”,

1Y



MOGOENGT

chose not fo align itself with those factual findings. Tt addressed only the question
whether the City conducted the kind of investigation which the serious allegations
levelled against Viking cried out for, and found that the City was in breach of its duty to
investigate. The Supreme Court of Appeal concluded that the High Court did not err in
granting the relief, ‘and dismissed the appeaf with costs, Viking then approached this
Couwrt for leave to _‘a.ppeal. against the decision of the. Supreme Couwrt of Appeal. 1t is
convenient to deal with the preliminary issue first,

Leave to appeal

C[15]  Itis trite hat the granting of Eeavc—: to appeal, in this Court, depends on whether the
following two key requirements are met: (i) does the application raise a constitutional
issué; and (i1) if’ it does, 15 it in the interests of justice to grant leave? This application for
leave 1o appeal is about the City’s constitutional and statutory obligations to take
appropriate éction a?gainst & tenderer who was awarded a contract allegedly Qﬁ account of
the false information it furnished, in respect of its historically disadvantaged individual
profile, to secure preference. Both pasties agree that this matter raises a consti{utionai

issue of some ir%xportance.
[20] Tt follows that not only the City and the Department of Trade and Indusiry (DTI),

but other organs of state too, would benefit from the guidance that this Court will provide

on what coustitutes appropriate action to isgke, in circumstances where credible

10
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allegations of fraud or corruption are levelled against an enterprise to which a tender has

been awarded. There can be no doubt that this issue has a significant public interest.

[21] For these reasons, | am satisfied that it is in the interests of justice to grant leave {o
appeal. An order to this effect will be made.
The issues in this Cowf
[22] The main issue is what the obligations of an organ of state are in circumstances
where an en‘fer]t;_rise which has been awarded a tender is plausibly aceused of having been
successful only because of the fraudulent representations it made. In this matter the
misrepresentation is about the enterprise’s profile of historically disadvantaged
individuals, Out of'the main issue tﬁc—: following subsidiary matlers arise:

(a) the source of an organ of state’s obligation to investigate;

(b} the meaning of “detect” in regulation 15(1);

]

(¢} the meaning of “act against” in regulation 15{1);

1)

{d) the a;ﬁplicabﬂity of the Promotion of Administrative Justice Act”” (PAJA);

( e) the adequacy of the steps taken by the City to address the complaint; and

(£} the meaning and effect of the Supreme Court of Appeal order.

B3 58 2000,
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The soz.u*ce. of am organ of state’s ebligation lo investigale

231 Section 217 of the Constitution sets out the basis on which organs of state may
enfer into contracts for the procurement of poods and services. It also allows f-or' the
preferential allocation of contracts for the advancement of persons previously
disadvantaged by unfair discrimination and provides for the enactment of national
legislation that would lay down the framework within which a procurement policy, which

is designed to favour historically disadvantaged individuals, is to be implemented, 16

[24] The Preferential Procurement Policy Tramework Act'” (Procurement Act) owes its
existence to segiion 217."% Some of the specific goals of the Procurement Act are to (i)
have an organ of state contract with persons, or categories of persons, historically

disadvantaged by unfair discrimination on the basis of race, gender or disability; and (ii)

give the organ of state the discretion to cancel any contract awarded as a result of the

' Seation 217 of the Constitution provigdes:

) When an organ of state in the national, provincial ov local sphere of government, or any
other institution identified in national legislation, contracts for goods or services, it must
do 50 in accordance with a system which is fair, equitable, transparent, competitive and
cos-etiective,

{2 . Subsection {1) does not prevent the organs of state or instifutions veferred to in that
subsection from Implementing a precurement policy providing for—

“{a) categeries of proference in the allocation of contracts; and

(b) the profection or advancement of persons, or calegories of persons,
disadventaged by unfair discrimination.

(%) National legisiation must prescribe a framework within which the policy referred to in
subsection {2) must be implementad.”

7 Aboven 2.

¥ Bolon “The regulation of preferential procurement in state-ownad enterprises™ (2010) T 7548 101 at 162,

12
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false information supplied by the tenderer for the purpose of securing preference, without

prejudice o any ol};em' remedies the organ of state may have."™

[25] The Minister of Finance is empowered to make and did make regulations on
certain matters in order to facilitate the achievement of the objects of the Procurement
Act?® These regulations: (1) describe 2 historically disadvantaged individual®' as a South
African citizen who was disenfranchised during apartheid South Africa, 2 female or a
disabled person; (ii) set out the principles which regulate the preferential point system;™

(ii1) underline the importance of truthful and correct information in submitting tender

¥ Qeaion 2(1) of the Procurement Act provides that:

“An argan of state must determine its preferential procurement policy and implement it within the
[ollowing frameworl:

(¢ " the specific goals may include—

(i contracting with persons, or categories of persons, historically
disadvaniaged by unfair discrimination on the basis of race,
gender ar disability;

{2 “any confract awarded on account of false Information furnished by the tenderer
in order to secure prefevence in terms of this Act, may be cancelled at the sole
discretion of the prean of state without prejudice fo any other remedies the organ
of state may have”

2 Section 5 of the Procurament Act.
' Regulation 1(h) of the regulations provides that:
“Mislorically Disadvantaged Individual (MDI)* means a South Aftican citizen—

(1) who, due 1o the apartheid policy that had been in place, had no franchise in
national elections prior to the introduction of the Congtitution of the Republic of
South Africa, 1983 (Act No 110 of 1983) or the Congtitition of the Republic of
“South Africa, 1993 (Act No 200 of 1993) (“the Interim Constitution™); and/or

{2y who is 2 female; and/or
(3} who has a disability:

Provided that a person who obtained South African citizenship on or after the coming to effect of
the interim Constilution, is deemed not to be an HDI™,

® Regulations 3-13.

13
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documents:™ and (iv) provide for the obligations and powers of an organ of state to “act
agdinst” any pezison who was awarded a tender, as a consequence of a fraudulent
misrepreserntation oi the facts that earned him or her preference points in terms of the
Procureinent Act or.‘{he regulations, when the fraud is detected.”

[26] Organs of state routinely procure goods and services.”” This is generally donfz
through a tender system.”® It is the responsibility of the procuring organ of state to invite
for, evaluate and award tenders and also to monitor the implemenﬁaﬁm of what was
tendered for..” When any service provider, who did not secure & tender, eries foul and
regisiers its complaint with the relevant organ of state, an appropriate response or action
would naturally be called for. As to what kind of response wouid be appropriate depends
- on the particular circumstances of each case, and on the obligations imposed on the organ

¥

of state.

7 Reguiation 14 provides:

“A tenderer must, in the stipulated manner, declare that—

() " the information provided is true and correct;
{b) the signatory to the tender document is duly authorised; and
(c) documnentary proof regarding any tendering issue will, when required, be

submitted to the satisfaction ol the relevant organ of stale,”
* See regulations 14(c) and 15¢1).
= Bol ron “The use of g Love’ nment procurement as an Inswument of pelicy™ (2004) 121 S4L/ 619 a0 619,

* SLe generalty the Procurement Act, the regulations and section 112 of the Local Government: Municipal Finance
Management Act 56 of 2003 (MFMA}.

T See section 2(1)(f) of the Procuremant Act; regulations 8, 9, 11 and [7{4) of the regulations; and sectlon 112(1¥(g)
and {h) of the MFMA,

14
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[27}7 There are different statutory sources for the obligation of an organ ol siate to

investicate allegations of impropriety in municipal tendering processes. One 1s the Local
. - 28 h f

Government: Municipel Finance Management act™ (MFMA) and the regulations

promulgated under it Another is reguiation 13 of the regulations. It is the latter

T Above n 6.
¥ See section 112(1) of the MEMA which provides:

“The supply chain management policy of a municipality or municipal entity must be fair,
equitable, transparent, competitive and cost-cffective and comply with a prescribed regulatory
framewark for municipal supply chain management, which must cover at least the following:

{m) measures for—

(i combating fraud, corruption, favouritism and unfair and
irregular practices In municipal supply chain management; and
{in pramuoting ethics of officials and other role players involved in

municipal supply chain management”.

Further see regulation 38 of the Municipal Supply Chain Management Regulations, Government Gozelte 27636
OGN IR868, 30 May 2005 which reads:
1) A supply chain management policy must provide measures for the combating of abuse of
the supply chain management system, and must enable the accounting officer—
{2} {0 taks all reasonable steps to prevent such abuse;
* (b to investigaie uny allegations against an official or other role player of
: fraud, corruption, favewritism, unfair or irregular practices or failure to
comply with the supply chain menagement policy, and when

- justified—

(i take appropriate steps against such official or other
role player; or

{if) report any alleged criminal conduct to the South
Afiican Police Service;

(D to cancel a contract awarded to a person if—

(i the person committed any corrupt or fraudulent act
during the hidding process or the exccution of the
comract; or

UH) an official or other role player committed any corrupt

or frandulent act during the bidding process or the
sxecution of the contract that benefited that person™.
Lastly sse article 430 of the City’s  Supply Chain  Management  Policy  available  at
htepaf/erwew capetown.gov.za/en/Budget/Documents/201 0%620-
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regulation that formed the subject of debate in these court proceedings, and which must,

therefore, be given special attention.

The nature of the ohligation imposed

C[28} Hidro-T ech lodged a complaint with the City about Viking’s alleged manipulation
of the tender systern. The guestion is whether the City has discharged its obligations to
investigate the é-omplaint satisfactorily in terms of the reguiatory framework provided for
that purpose. | I?his issue cannot be properly resolved until the nature of the obligation,
which in turn depends on the meaning of “detect” and “act against™ in regulation 15(1), is
determined.” The meaning of these words must be determined within the context of the
Procuremen‘c. Act and the regulations. These legislative measures are, after all, a
mechanism through which the constitutional imperative of empowering the historically
disadvantaged individuals is sought to be reaIised, This can be done by rooting out any
fraudulent -scheme designed to divert the economic bemefits primarily reserved for

historically disadvantaged individuals, to historically empowered individuals”

Regulation 15(1) provides:

%202011%420Budget%200nal/Annexure%201 2%20Supply ChainManagementPoliey %20101 1Budget%e20May201 6.
pdf accessed on 7 September 201C.

“ The provisions of article 436 of the City’s Supply Chain Management Policy above n 29 are similar to the
provisions of regulation 15.

it was ssid I West Rapd Extentes Lid v New Zecland Insurance Co Ltd 1925 AD 245 at 261 and Secretary for
Inland Reverue v Brey 1980 (1) SA 472 {A) a1 478A-B thet the purpose of legisiation s to be considered when
interprating it. :

16
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“An organ of state must, upon detecting that a preference in terms of the Act and these
regulations has besn obiained on a fraudulent basis, or any specified goals are not

attained in the performance of the contract, act against the person awarded the contract.”

Taking into account the context and purpose of the Procurement Act and the regulations,
the Supreme Court of Appeal correctly held that regulation 13{1) “ensures that no organ
of state will remain passive in the face of evidence of fraudulent preferment but is

9932

obliged to take appropriate steps to correct the situation.

[29] The importance of context in statutory construction was aptly articulated by

Ngcobo J in Raio Star in the following terms:

“The technique of paying atfention to context in statutery construction is now required by
the Constitution, in particuiar, section 39(2). As pointed out above, that provision
p X 3 3 I

introduces a mandatory requirement to construe every piece of legislation in a manner

5 o9s 33

that promotes the “spirit, purport and objects of the Bill of Rights”,

It is with this approach in mind that regulation 15(1) must be interpreted.

The meaning of "detect”

[30] There is a particular meaning of “detect” that Viking contends for. It is that
1 : B . . -

“detect” presupposes the existence of conclusive evidence or satisfactory proof of the

matter after investigation. Viking therefore argues that detection implies more than a

2 Viking Pomy SC4 sboven 4 at para 32,

¥ Bato Star Fishing (Pty) Lid v Minisier of Environmental Affairs and Others [20041 ZACC 15; 2004 (4) SA 450
(CCy; 2004 (7) BCLR GB7 (CC) at para 91.

17
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suspicion or prima facie proof. On the contrary, counsel for Hidro-Tech submits that

“detect” means no more than a suspicion or a provisional unilateral opinion.

[31] T am satisfied that “defect” generally means no more than discovering, gefting to
know, coming to the realisation, being informed, having reason to believe, entertaining a
reasonable suspicion, that allegations, of a fraudulent misrepresentation by the successful
tendcref, so as to profit from preference points, are plausible. In other words it is not the
existence of conclusive evidence of a fraudulent misrepresentation that should triggér
responsive action f’rom an organ of state. It is the awareness of information which, if
verified through preper investigation, could potentially expose a fraudulent scheme.

[32] The contgxt within which “detect” is used in regulation 13(1) dictates that the word

be interpreted broadly.”® It would be incorrect to construe it to mean that something is

M See Department of Land Affairs and Others v Goedgelegen Tropical Fruits (Pty} Lid [2007] ZACT 12; 2007 (6)
SSA 199 (CCY; 2007 (10 BCLR 1027 (CC) where this Cowrt emphesised that the Constitution as well as remedial
legislation “umbilically linked” to the Constitution must be interpreted in a purpesive and contextual manner. This
Court beld at para 53: :

“I'W]e are obliged to scrutinise Hs pursose. As we de so, we must seek fo promoi the spirit,
purport and objects of the Bill of Rights. We must prefer o generous construction over a merely
gextual or legalistic ons in order 1o afford ciaimants the fullest possible protection of their
congtitutional guerantees. In scarching for the purpose, it is legitimate 1o seek to identify the
mischief sought te be remedied. In part, that is why it is helpful, whers appropriate, to pay due
attention to the’social and historical background of the legislation. We must understand the
provision within'the context of the grid, if any, of related provisions and of the statute as 2 whole,
inctuding its undetlying values. Although the text is often the starting point of any staiutory
_constructicn, the meaning it bears must pay due regard to context, This Is so ever when the
ordinary meaning of the provision to be construed is clear and unambiguous.”

Further, the Suprems Court of Appeal, in Millennium Waste Management (Pty} Lid v Chairperson, Tender Board.!
Limpopo Province and Othars 2008 {2) SA 481 (SCA), a judgment that considered the definition of tender &
contained in the Procurement Act, held at para 18:

185
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detected only when its existence has already been conclusively established as a fact.
Obtaining any iizi’oﬁﬂation that gives rise to a reasonable suspicion that prefersnce points
might have been fraudulently awarded does amount o a detection.™ There are, however,
different degrees and levels of detection. At the one level the information might be
somewhat scanty yet capable of exposing corruption in a particular tender. At times the

information detected might be conclusive. It is the level of detection that determines the

appropriatencess of the action to be taken against the alieged offending party.

The meaning of "ect against”

[33] Viking maintains that “act against” does not encompass investigation. It contends
that “act against” onily has to do with the imposition of penalties such as those set out in
regnlation 15(2):36 Hidro-Tech on the other hand supports a more liberal construction of

“act against”, which includes investigation.

[34] Whenever an enterprise is plausibly accused of having furnished false information
in its tender documents, the organ of state responsible for the tender is, upon becoming
aware of the alleged misrepresentation, under an obligation to investigate the matter.

This stems from the tenderer’s obligation to vouch for the truthfulness and correciness of

“I'T|he definition in the stafute must be construed within the context of the entire section 217 while
striving for an interpretation which promotes ‘the spirit, purport and cbjects of the Bill of Rights’
as required by section 3%(2) of the Constitation.”

¥ See Viking Pony SCA4 aboven 4 af para 31.

*® Regulation 13(2) is quoted at [30] below.

19
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the information provided in terms of regulation 14.”7 Furthermore, the organ of state has
the power fo call upon any tendering enterprise to submit satisfactory documentary proof
of any issue reliatixfg to the tender. This would be done to enable the organ of state (o
investigate and ;S&tiSfjf. itself about the correctness or otherwise of the issues relating to
the tender. In sum, regulation 14 enjoins the o.rgan of state to “act against” any tenderer

that seems to have flouted the law.

[35] “Actagainst”ina situation where the allegations of fraud are somewhat superficial
might require an in%depth iﬁyestigaﬁon by a suitably q‘ualiﬁed person or institution. The
organ of state may conduct the investigation itself or it may refer it to any other
competent person or linstimtion. When conclusive evidenée is available to the organ of
state, the appz*opl'iafie action to take might be no more than affording the party a‘cclu;sz_:d of

wrongdoing the opportunity to present its side of the story. In due course, a

pronouncement might have to be made on the guilt or otherwise of the party accused of
wrongdoing. That would be another incident of acting against. “Act against” also
extends to the determination of the appropriate penalty 1o impose on the party found to

have acted fravdulently.

[36] It follows that “act against” includes conducting an appropriate investigation which
is designed to respond adequately to the complaint lodged, as well as the determination of

both culpability and penalty. All these things, however, depend on the circumstances of

3 Aboven 23. '
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each case. The question whether PAJA applies to “detect™ or “act against™ or both needs

to be addressed, This 15 done below.

The applicability of PAJA
{371 PAJA defines administrative action as a decision or failure 1o take a decision that
adversely affects the rights of any person, which has a direct, external legal effect.”® This

g

includes “action that has the capacity to affect legal rights”.”®  Whether or not

administrative action, which would make PAJA applicable, has been taken cannot be

determined in the abstract. Regard must always be had to the facts of each case.””

[38] Detecting a reasonable possibility of a fraudulent misrepresentation of facts, as in
this case, could hardly be said to constitute an administrative action. It is what the organ
of state decides to do and actually does with the information it has become aware of

which could potentially trigger the applicability of PAJA. It is unlikely that a decision to
I

® Section | provides that “administrative action™—
“means any decision taken, or any failure to take a decision, by—
(a) an organ of siate, when—

(i) exercising a power in terms of the Constitation or 2 provinclal
conglitulion; or

{ii) exercising a public power or performing a public fonction in
terms of any legislation; or

s3] o natural or jurisiic person, other than an organ of state, when exercising 4 public
power or performing a public function in terms of an empowering provision,

which adversely affects the rights of any person and which has a direct, external fegal effect™

3 Grey's Marine Howt Bay (Piv} Lid and Others v Minister of Public Works and Others 2003 (6) SA 313 (SCA) al
para 23,

® president of the Republic of South Africa and Others v South African Rughby Football Union and Others [1899]
ZACC 112000 (1) SA 1 (CC); 1999 (10) BCLR 1059 (CC) at para 143
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investigate and the process of investigation, which excludes a determination of
culpability could itself adversely affect the rights of any person, in a manner that has a

direct and external legal effect.

[39] If the City were about to pronounce on the culpability or otherwise of Viking,
‘Hidro-Tech am:'ii \/‘ﬂ?ing would have to be afforded the opportunity, in terms of PAJA, 1o
make Whatever :~representations they may wish to make. Similarly, it Viling were found
¢uilty, then the relevant provisions of PAIA would have to be invoked before an

appropriate sanction is considered and imposed by the City.'' This case has nof,

1 See section 3 of PAJA. which provides:

“(13 Administrative action which materially and adversely affects the rights or lepitimate
expectations of any person must be proceduraily fair, '
(2} o {m) A fair admrinistrative procedure depends on the clrcumstances of each
: case.
by In order 1o give effect to the right to procedurally falr adminigtrative

action, an adminisirator, subject to subsection {4), must give a person
referred to in subsection (1 —

(i adequate notice of the nature and purpose of the
proposed administrative action;
¥ (i) a re&eonabis‘opportunity to make representations;
{iif) a clear statement of the aﬂministr&ti\re action;
- {iv) adequate potice of any right of review or internal

appesl, where applicable; and
{v) adequate notics of the right to request reasons in
7 terms of section 5.
€3}y In order to give effect fo the right to procedurally fair administrative action, an
adminisirator may, in hiz or her or its discretion, also give o person referred to in
subseetfon (1) an opporiunity to—

(4} oblain assistance and, in serious or complex cases, legal representation;
(b} present and dispute information and arguments; and
{c) appear in person.

(4 (a) IT it is reasonable and justifiable in the circumstances, an administrator

may depart from any of the requirements referred 1o in subsection (20,
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however, reached thet stage vet. The need to give some guidance is accentuated by the

apparent lack of clarity and direction displayed by the City and the DTL  The next

question relates fo the adequacy of the steps 1aken by the City.

The adeguacy of the steps taken by the Ciry

(40] In order to address the question whether the City fook appropriate action in
response to Hidro-Tech’s complaint, the steps faken by the City must be tracked from the
lodging of the icon;plaint all the way through to just before Hidro-Tech launched the

application for & mandatory order. Those steps follow beiow.

[41] Mr Vilicen of Hidro-Tech went to Mr Bindeman’s office to lodge a verbal
complaint against Viking on 5 December 2007, His complaint wag that Viking was
awarded most of the tenders because of its fronting practices. In response, Mr Bindeman

requested Tradeworld to investigate Hidro-Tech’s complaint. He also conducted his own

ALy In deternvining whether 2 departure 8 contemplated (o paragraph (a} is
' reasonable and justifiable, an administrator must take into account all
relevant factors, including—

(i the objects of the empowering provision;

(i) the nature and purpose of, and the need to take, the
administrative action,

) (iii) the likely sffect of the administrative action;

{iv) the urgency of taking the administrative action or the
urgency of the matter; and

{v) the need to promote an efficient administration and
good governance.

(3) Where an administralor is empowered by any empowering provision to follow a

procedure which is fajr but different from the provisions ol subsection (2), the
administrator may act in accordance with that different procedure.”
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internal investigation and was satisfied that if Viking’s historically disadvantaged
individual. status were a sham, it would indeed have resulted in an unfair award of tenders
to Viking. He communicated his findings on the possible implications of a fraudulent
misrepresentation by Viking, to Tradeworld and impressed on it to investigate properly.
He informed bis superior, Mr Schnaps, of_the allegations. Tradeworld concluded its
investigation on 14 December 2007, It found that Viking’s shareholding. was correctly
reflected in the pi‘dof of shareholding x#hich was submitted with Viking’s tender
documents. It said nothing about the fronting allegations. On 20 Decernber 2007, Mr
Bindeman thanked _Tradcwor}d for the report. He also informed them that the City’s
legal advisers had advised him not to involve the City in any furtﬁer attefnpt by Hidro-
Tech to resolve issﬁes around Viking's alleged fronting practices, but rather to refer the

complaint to the DTL

[42] Hidro-Tech was not told of any steps taken to address its oral complaint.
Accordingly, it caused two letters, both dated 17 January 2008, to be delivered to the
City. These letters added more substance td Hidro-Tech’s verbal allegations. A receipt
of these letiers iz'iggemci a meeting between Mr Bindeman and Mr Schnaps. They
decided to refer 'tﬁe matter to Tradeworld again, fo m\fes‘gigaf;e thoroughly and cof;ﬁrm the
historically disadvantaged individual status of Viking. In a subsequent discussion with
the altorney foi}'m E—-l:idrla—’}fech, Mr Bindeman informed him that the matier had been
referred to Tradeworld, which had since established that Viking and its sister company,

Bunker Fills, were in the process of changing their shareholding.
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[43} The attorney for Hidro-Tech addressed a letter to the City dated & February 2008,
He queried the édequacy of the investigation conducted by Tradeworld since he believed
that Tradeworld lacked the capacity {o investigate properly the allegations of fronting.
He expressed the view that it was for the City to investigate these allegations, to find out
if these practices existed and if they did to act appropriately. Hidro-Tech demanded that
the City urgently investigate the alleged fronting practices by Viking or clse the High

Court would be approached to compe! the City to do so.

[44] The attorney for Hidro-Tech had 2 discussion with Mr Schnaps on 11 Febrary
2008. Mr Schnaps told him that the City was unable to take action against Viking and
Bunker Hills at Ltha{i stage and advised Hidro-Tech to rather approach the High Cowrt for a
remedy. This discussion prompted a letter by Hidro-Tech’s attorneys dated 19 February
2008 again calling upon the City to investigate expeditiously the allegations of fronting,
Tradeworld, who had already confirmed to Hidro-Tech’s attorneys that their mvestigation
could not go beyond the verification of shareholding, was again rejected on the basis that
it was ill-equipped to investigate properly. The City was asked to suspend immediately
all th.e work on the project that Viking was doing for the City and the finalisation of the
tender process in respect of apother project, pending the outcome of the investigation.
Hidro-Tech threatened that failure to do so would result in an application to the High
Court for 2 mandatory order compelling the City to investigate, and a restraining order

putting the project and the tender process o hold.
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| [45) The City gave no assurance. Instead, it advised Hidro-Tech’s attorney to speak to
“one of its internal legal advisers. The legal adviser refused fo speak to Hidro-Tech’s
- attorney on thc;; ground that the City’s policy forbade their direct engagement with
members of thze public. Again on the advice of the City, Hidro-Tech referred its
complaint to the DTI for investigation. The DTI did not 1‘espdnd to Hidro-Tech’s
complaint. Fidro-Tech then launched the threatened application in the High Court on

6 March 2008.

[461 The nature and seriousness of the complaint and the details proifided in its support
impose an obligation on the City, to investigate allegations of non-compliance with the
provisions of the regulations. The provisions which le at the heart of Hidro-Tech’s

complaint to the City are set out in regulation 13 in these terms:

“1)  Preference points stipulated in respect of a tender must include preference points

for equity ownership by [historically disadvantaged individuals].

4) Preference points may not be claimed in respect of individuals who are not
actively involved in the management of an enterprise or business and who do ot
exercise control over an enterprise or business commensurate with their degree of
ownership.”

The complaint is that the historically disadvantaged individuals neither exercised control
over the tendering enterprise nor were they actively involved in its management, to the

extent commensirate with their degree of ownership. The converse is the requirement

26
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for awarding preference points in terms of regulation 13, It follows from this regulation
that it is not encugh merely to have the historically disadvantaged individuals holding the
majority shares in a tendering enterprise. The exercise of controf and the managerial
power actually wielded by the historically disadvantaged individuals, in propoition to
their sharcholding, is what matters. The complaint was not that the shareholding was

incorrectly reflected in Viking's tender papers.

f47] Tor an effective investigation to be conducted, the City needs an entity or person
who, unlike Tradeworld, can in fact go behind the shareholding. More importantly,
whatever investigation the City opts for, would probably have to address the following
questions which flow from, among others, regulation 13(1) and (4} (1) were Mr Mosea
and Mr James genuine 70% sharcholders of Viking; (ii) did their salary package and
benefits correspond with their majority sharcholding; (ili} did these bhistorically
disadvantaged individuals exercise control over Viking and participate actively in its
management in prqportion to their shareholding; and (iv) what is the true nature of the
relationship between Viking and Bunker Hills? This lst is not exhaustive. It, however,
underscores the point that the verification of the correct shareholding in the company
register is irrelevant 1o the complaint, What happens behind the scenes maﬁe.rs the most

when the shareholding is said to be a fagade.

(481 Communication between the City officials and Hidro-Tech’s attorneys afforded the

City the opportunity to understand what the complaint was really about, assess whether
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the allegations waﬁ*ranted serious atention, and determine which action would be
appropriate in the circumstances. The steps taken by the City to investigate, namely the
referral of the complaint to its indifferent lawyers, Tradeworld and the DTL, amount to a
failure by the City to raspcmidl appropriately to the demands of the complaint. The City
was duty-bound to “act against” Viking by investigating the matter ﬁroperly. It could do
so itself, or refer the matter to, say, the Commercial Crimes Unit of the South African
Police Service, the Directorate for Priority Crime Investigations, the National Prosecuting
Authority or a firm' of forensic accountants. There is some uncertainty about whether or
not the order c}i: the éu.premé Court of Appeal is similar to that of the High Court. This

concern is addressed below.

l”ize.n-zea!zing and qﬁ’ect of the High Court order

[49] The High Court found that Viking bas committed fraud. This left it with no choice
but fo impose a sanction which obviated the néed for further investigations.” It,
 however, refused to grant an order in terms of section 9.4 of the City’s Procurement

Policy Initiative which provides:

“Notwithstanding the imposition of any penalt%es'that may be applied in terms of section
74.7 of this gﬁide, where a confractor is found guilty of misrepresenting any facts in
respect of-cither ownership or empowerment indicator, either in a fender submission, or
on the supplier database, in order to [a]ffect the outcome of a tender, either before or after

the award of a contract, then that contractor shall, witl the approval of the Implementing

*2 See the essence of the order that was applied for at [15] above.
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Agent, be blacklisted on the supplier database for a period of twelve months and shall be

notified actordingly.

The [¢]ffeet of such blackiisting is that absolutely no further work may be awarded to that

contractor for the duration of the biacklisting. ™

The High Court reasoned that the City never made a finding that Viking was guilty of
misrepresenting the facts, which must precede the decision to blacklist. It therefore held

that & case had not been made out for an order in terms of section 9.4,

(507 The penalty which the High Court ordered the City to impose was to “act against”

Viking in terms of tegulation 13, Given its finding that Viking had acted frauduiently, it
1
follows that the High Court had regulation 15(2) in mind, which sets out these punitive

MEASUres:

“An organ of state may, in addition te any other remedy it may have against the person
contemplated in sub-regulation (I}—

(a) recover all costs, losses or damages it has incurred or suffered as a result
of that person’s conduct;

() cancel the contract and claim any damages which it has suffered as a
result of having to make less favourable arrangements due to such
cancellation;

(o) " impose a financial penalty more severe than the theoretical financial
preference associaied with the claim which was made in the tender; and

() ;restriot the coniractor, its sharcholders and directors from obtaining

-business from any organ of state for a period not exceeding 10 years.”

5 Aboven 13.
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It follows that the City was directed to impose any or all of the penalties set out In
regulation 15(2) on,Viking.

The meaning and effect of the Supreme Court of Appeal order

[51] Consistently with the agreement between the parties, the Supreme Court of Appeal
distanced itself from the findings of fraud made by the High Court. It however expressed

its finding that the City had breached its duty to investigate in these ferms:

“Cince the allegation of fraudulent procurement was serious, clear, particularised,

sunnorted by cogent sworn statements and stood uncontradicted, onky an official who was
I ;

g

- unreasonably cautious could have negiected to take appropriate action, The City was in
breach of its duty from, at least, the time of receiving the affidavits of James and

Zandberg on shaut 19 February.

I conclude that the court & guo did not err in granting the refief it did. The appeal is

accordingly dismissed with costs,”™

[52] ;I"hese factual ﬁﬁdings as well as the rejection of the finding of culpability for
fraud, provide the context within which the order of the Supreme Court of Appeal must
be understood. A mere reading of the order méy convey the uﬁintended meaning that,
just like the High Court, the Supreme Court of Appeal had ordered the City to punish

Viking in terms of regulation 153(2), Clarification is therefore called for.

M Viking Pomy SCA sbove n 4 af paras 36-7.
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[53] An organ of state can punish an offending tenderer only if a finding of prohibited
conduct has been made. The Supreme Court of Appeal did not make or endorse the High
Courl’s finding to that effect, It only found that the City breached its duty to investigate
Hidro-Tech's allegations of fronting. Read within this context, the Supreme Court of
Appeal order cainno-l‘. be understood to mean that a penalty must be imposed on Viking as
the High Court had ordered. The Supreme Court of Appeal order was intended to do no
more than direct the City to “act against” Viking, by launching a proper and effective

mvestigation against it. This is the only remedy which the facts of this case justify.

Costs

[34] The meaning of “detect” and “act against” contended for by Viking have been
rejected, The construction placed on these words by Hidro-Tech is the one this Court has
found to be correct. Vikiz}g’s contentions with regard to PAJA have suffered tﬁe same
fate. Inall these issues Hidzi‘oil"ech is the successful party.

[55] The only point on which Viking was successful relaies to the kind of action the
City should take against it. Hidro-Tech supported the decision of the High Court for
immediate sanction and the unclarified order of the Supreme Court of Appeal which
scemed to be similar to the High Court order, .In this Court, Viking was not opposed 1
an investigation being conducted. This was so even in the Supreme Court of Appeal.
Since this Court bolds that nothing more than a proper investigation is called for at this

stage Viking is the successful party on this point.
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156] Both parties being partiaily successful, it would be just and equitable fo order that,
unless there is 2 party who could be held liable for their costs, each party be ordered to
pay its own costs. One matter of considerable concern has been the effect of the City’s
aititude towards its legal obligations in relation to the complaint, as well as its pon-
participation in the proceedings in this Court, when the facts of this éase required its
participation. ‘»

[57] The City’s dereliction of duty is largely respomsible for this protracted and
gxpensive Iitiéaticm. The fact that the City quietly slid away into the remotest backroom
of litigation ought not to be enough to exonerate it from the conseﬁuenceslof its failure to
honour its constitutional and statutory obligetions.”” Tt may not be an inappropriate
response o-its geﬁerally lackadaisical attitude, to mulct it with the costs of this appeal. In
the exercise of our Siscre—tion, we consider that it inay be just and equitable that %he City
be ordered to pay the parties’ costs. The difficulty is that the City chose to abide the

- decision of the %‘Fyupfemce Court of Appeal and of this Couut.

[58] As a result, # made no appearance in this Court and the question of its possible
lability for costs was not debated with the parties and with the City itself. A provisional

order that the City pays both Hidro-Tech and Viking’s costs will be issued, And the

¥ Qew Biowatch Trust v Regisivar, Genetic Resources, and Others {20097 ZACC 14; 2009 (6) SA 232 (CCy; 2009
(10y BCLR 1014 (CC) at para 28, ’
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parties, inciuding the City, will be afforded the opportunity to make representations on

whether the provisional costs order should be made final.

Order

[59]

In the result the following order 1s made:

=2

Leave to appeal is granted.

The appeal is dismissed save as is indicated below.

" The order of the Supreme Court of Appeal is set aside and replaced

with the following:

“(a)

The City of Cape Town is directed to investigate the

-aliegations made by Hidro-Tech Systems (Pty) Ltd

against Viking Pony Africa Pumps (Pty) Ltd ta
Tricom Africa and Bunker Hills Pumps (Pty) Ltd t/a
Tricom Systems, including whether or not the
historically disadvantaged individuals who held the
majority of the shares in Viking Peny Africa Pumps.
(Pty) Ltd t/a Tricom Africa, were at the time referred
to in the complaint actively involved in the
management of the company and exercised control
over the company, commensurate with the degree of

their ownership.

L
2
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{(by  The order for costs made by the Western Cape High v
Court, Cape Town, is confirmed.

(¢}  The appeal is otherwise dismissed with costs.”

4. The City of Cape Town is ordered to pay the costs of Hidro-Tech
Systems (Pty) Lid and Viking Pony Africa Pumps (Pty) Lid t/a
Tricom Africa in this Court, including the costs of two counsel.

The order in sub-paragraph 4 is provisional.

¥4

The parties and the City of Cape Town are invited to make

O

'1'ep1"eée11tatio1ts within 10 days of the date of delivery of this

. judgment on whether the provisiona! order should bé made final.

Necobo CJ,  Moseneke DCJ, Brand Al, Cameron/, Froneman J, Khampepe J,

Nishinde 1, Skweviya §, and Yacoob I concur in the judgment of Mogoeng I.
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JUDGMENT

MOGOENG I

Introduction

[} The main.question in this application for leave to appeal is whether search and
seizure warrants are valid despite their failure to mention the offences to which the search
relates. The answer depends on whether the comumon law intelligibility principle,
nroperly understood, requires that the offence be specilied in the scarch and seizure

warrants issued in terms of seetion: 21 of the Criminal Procedure Act! (CPA).

Pariies

[2] The applicant iz the Minister for Police (Minister).z The first respondent is Mr
Gary Walter van der Merwe, He is the gemeral manager of the sixth and tenth
respondents and a director of the eighth, ninth, thirteenth and fifteenth réspondents. The

sccond and third respondents are his wife and mother respectively. The fourth

U351 0F1977.

21'he Minister for Police was Formerly calted the Minister for Safety and Security.
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respondent is a director of some of the respondent companies and the fifth to fifteenth

respondents are companies in which the first respondent has a financial inferest.

Feactual background

[31  The Criminal Investigations Unit of the South African Revenue Service (SARS)
suspected some of the respondents of having committed financial irregularities and of
involvement in cz;iminaj activities. In colleboration with the Director of Public
Prosecutions for the Western Cape Province, SARS caused the Comumercial Branch of
the South Afric;m Police Service (SAPS) to investigate possible violations of the Inc:orﬁa
Tax Act” fraudulent claims in contravention of the Va_lue—Added Tax Act,’ and money

laundering in violation of the Prevention of Organised Crime Act.”

[4] Superintendeﬁt Kotze was.assigned the case for investigation. When the need
arcse for search and seizure operations to be conducted at the premises linked to the
respondents, Superintendent Kotze and employees of SARS deposed to affidavits in
supporf of the issuing of the search and seizure warrants in terms of section 21 read with

section 20 of the CPA.

.58 of 1962,

8O of 1991,

121 of 1998.

 Seotion 20 of the CPA provides:

“The State may, in accordance with the provisions of this Chapter, seize anything (in this Chapter
referred to 2s an article}—

Y
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[5]  Armed with these affidavits, which set out the offences which the respondents
were suspected of having committed, Superintendent Kotze successiully approached a
magistrate at the Magistrates” Court, Cape Town for the issuing of three warranis, The
first was for the Zonnekus home of the first respondent, which he sharves with his wife
and mother, the second for the business premises of varicus respondents at Helibase and
the third for the residential premises of the fourth respondent at Royal Ascot. These

warrants are at times collectively referred to as the Cape Town warrants.

[6]  The fourth and fifth warrants were issued by magistrates who serve in courts which

have jurisdiction over the Bellville and Randburg premises of Carrim, Maritz and

{a) which is concerned in or is on reasonable grounds believed to be concerned in the
commission of suspected commission of an offence whether within the Republic or
elsewhere;

{b which may afford evidence of the commission or suspected commission of an
offence whether within the Republic or elsewhere; or

{c) which is intended to be used or {s on reasonable grounds believed to be intended to
be used in the commission of an offence.”

Section 21 provides, (o parts

“{1) Subiect to the provisions of sections 22, 24 and 23, an article referred to In seclion 20
" shall be seized only hy virwe of 4 scarch warrant issued——

() by a magiswate or justice, if it appears 10 such magisirate or justice from
information on oath that there are reasonable grounds for believing that any such
article is in the possession or under the conirel of or upon any person or wpon or

_at any premises within his ares of furisdiction; or

(b)Y by a judge or judicial oificer presiding at criminal proceedings, 11 it appesrs to
! ©such judge or judicial officer that any such article in the possession or under the
" contro! of any person or upon or at any premises is required in evidence of such
proceedings,

(2) A search warrant issued under subgection (1) shall require a police official 1o seize the
article In question and shall to that end autharize such police official to search any person
identified in the warrant, or to enter and search any premises identified in the warrant and
to search any person found on or at such premises.”
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Associates, the accountants for a number of the respondents. Since the validity of these

k3

warrants does not fall for determination-in this Court, nothing more need be said about

them,

[71  The Cape Town warrants were, but for the naming of the person and the
description of the property to be searched, phrased in identical terms. Each was titied
“Search Warrant [Section 20, 21 and/or 25 of the Criminal Procedure Act, (Act 31 of
19’77}3” and had three identical annsxures. Annexure A consisted of the names of
individuzﬂs who were authorised (o conduct the search. Ammexure B specified the articles
that could be sei.z':ed during the investigation. This annexure set out 18 items. IHems
numbered 13, 16,. 17 and 1% allowed for the seizure of articles relevant to the
investigation. E%nnlexure C authorised the seizure and duplication of electronic devices
which had a bearing on the investigation. The warrants and their annexures were made
available to persony present at the Zonnekus, Helibase and Royal Ascot properties prior

to the commencement of the search.

[8] Importantly, neither the warrants nor their annexures specified the offences under

investigation. Nor did they describe the neture of the investigation.

181 Members of SAPS and SARS conducted the search and seizure operations in terms

of the warrants and removed several items from the tergeted premises.

&
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Proceedings in the High Court
[10] The respondents were displeased with these operations. Consequently, they
approached the Western Cape High Court, Cape Town' (High Court) to challenge the

validity of the warrants on the following grounds:

(a) the suspected offences were not stipulated in the warrants; and
(b) the magistrates failed to apply their minds to the applications for the warrants

and this rendered them fatally defective in law.

1] in relation to the first ground, the High Court observed that the Constitution
requires the specification of the offence in a warrant. Relying on Js‘-ﬁ’agqjane,g it further
said that a perso:n‘s vrivacy may be impaired by a warrant only in the least intrusive

manner and on justifiable grounds. In that case this Court stated:

“Exceptions to the warrant requirement should not become the rule. A warrant is not a
mere formality. [t is the method tried and tested in our criminal procedurs to defend the
individual against the power of the state, ensuring that police cannot invade private
homes and businesses upon a whim, or to terrorise. Open democratic societies elsewhere
in the world have fashioned the warrant as the mechanism to balance the public interest
in combating crime with the individual’s right to privacy. The warrant guarantees that
the State must justify and support intrusions upon individuals® privacy under oath before
a neutral officer of the court prior to the infrusion. It furthermors governs the time, place
and scope of the search, limiting the privacy intrusion, guiding the State in the conduct of

the inspection and informing the subject of the legality and limits of the search. Our

T Van der Merwe and Qihers v Additional Muagistraie, Cape Town and Others 2010 (1) SACR 470 (C).

¥ hagajome v Chai;;nemon, North West Gambling Board and Others [2006] ZACC &; 2006 (5) SA 250 (CC); 2006
(19} BCLR 1133 (CC). (The correct spelling of this name is Mogajane,)
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history provides much evidence for the need to adhere strictly to the warrant -

requirement.” (Footnote omitted.)

[12] The High Court did net follow the majority decision in Pullen'® which rejected the

requirement that the offence has o be mentioned in a warrant for it to be valid. Instead it

relied on Herzzfélaier” and the minority in Pullen for the conclusion that the warrant
i ‘

would be invalid if the offence were not stipulated n it. Powell ' was also relisd on in

support of this conclusion. Based on these cases, the Court declared the three Cape Town

warrants invalid and set them aside on the ground that they did not stipulate the offence. b

[13] The challenge to the validity of the Randburg warrant was not entertained for want
of jurisdiction, whereas the validity of the Bellville warrant was attacked on the basis that

it was overbroad.”® The Court found ne merit in that challenge and dismissed it.

{141 The assertion that the magistrates failed to apply their minds to the application was

*

also found to be without merit.

° 1d at para 74, .

0 pullen, N.O., Bartmon, N.O. & Orr, NG, v Waja 1929 TPD 838,

" Herizfeider v Astorney-General, 1907 T3 403,

2 poweli NO and Others v Fan der Merwe NO asd Others 2005 (5) SA 62 (SCA); 2003 (1) SACR 371 (SCA).

B 1t quoted this Court's decision in Thinf (Pay) Lid v National Direcior of Pullic Presecutions and Others) Zwma
and Another v National Director of Public Prosecutions and (thers [2008] ZACC 13; 2009 (1) SA 1 (CC); 2008
(12} BCLR 1197 () extensively, although # does not seem 1o have -relied on it for the conclusion that the
omission of the offence is fata! to the validity of the warrant. :

" See [17] beiow for the meaning of vague and overbroad. It follows from that meaning that the terminology that
the High Court ought to have used is vagueness instead of overbreadth.
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[15] Since the respondents had attained substantial success, the High Court made a
costs order in their favour. The Minister took the matter on appeal to the Supreme Court
of Appeal and the respondents cross-appealed the decision relating to the Bellville

warrant, with leave of the High Court.

Proceedings in ithe Supreme Court of Appeal
[16] The SLIp]je111c-z Court of Appeal upheld the decision of the High Court in respect of
the Cape Townrsearch warrants, Nevertheless, it rejected the High Court’s reliance bn
Herizfelder for the proposition that intelligibility requires the specification of the offence.
The reason advanced for the rejection was that the warrant in Hertzfelder was set aside
hecause of its vague description of the articles to be seized. The Court also held that
Powell is not authority for the offence-specification requirement because the warrant in
Powell was set aside for its overbreadth, Despite its observation that this issue was not
before this Court in Thind® when it pronounced itself on this requirement, the Court did
rely on Thint'® as authority for its conclusion that a warrant should specify the offence.
171 In dealing with the cross-appeal, 2 useful distinction was drawn between vagteness

and overbreadth in the following terms:

5 Minisier of Safety and Security v Van der Merwe [20113 1 Al 8A 260 (STA); 2011 (1) SACR 211 (SCA) (Far
der Merwe SCA) af puras 28 and 33.

' Thint above n 13 at para 139 quoted below at [48].
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“Cuestions that arise in relation to [whether a warrant authorises more than is permitted
by statute] will generally fall into either of two different categories, The first is whether
the warrant is sufficiently clear as to the acts that it permits, For where the warrant is
vague i follows that it will not be possible to demonstrate that it goes no further than is
permitted by the statute. If 2 warrant is clear in its terms a second, and different, question
might arise, which is whether the scts that it permits go beyond what is permitted by the
statute. 1f it doss then the warrant is oflen said to be ‘overbroad’ and will be invalid so
far as it purports io authorise acts in excess of what the statute permits. A warrant that is
overbroad might, depending upon the extent of ite invatidity, be set aside in whole, or the

bad might be severed from the good.”"’

The Court then concluded that the Bellville warrant was neither vague nor overbroad. '8

i

[18] For these reasons, the appeal and cross-appeal were dismissed with costs.
Dissatisfied with the decision of the Supreme Court of Appeal, the Minister approached

this Court for leave to appeal on the grounds set out below.

Issues
191 The preliminary issue to be determined is the application for leave to appeal and
the main issue is the alleged invalidity of the search warrants. Several subsidiary

questions flow from the main issue and they are whether:

(a) the'common law intelligibility principle requires that the offence be specified
g Y princi q : P

in a warrant issued in terms of section 21 of the CPA;

7 Van der Merwe SCA above 1 15 af para 14,

" he Court held that this was so as thers was no difficnlty in establishing the ambit of the search i the warrant and
the annexures thereto were read together,

e
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(h)  thesearch warrants are vague or overbroad:
{c) the order of invalidity should apply rerospectively in the event of the
warrants being declared invalid; and

(d) any party should be held liable {for costs?

{ deal first with the application for leave to appeal.

Application for leave to appeal

[20] Two questions must be answered in the affirmative before an application for leave
to appeal to this Court may be granted. They are whether the application raises a
constitutional issue and whether it is in the interests of justice to grant leave to appeal.

The interests of justice entall, in addition to other factors, the public interest in deciding

the matter, the importance of the constitutional issue raised and the prospects of success.

[21] Search anAd seizure  warrants by their very nature implicate at Jeast two
constitutional rigi1t$, namely the rights to dignity and privacy.”” It follows therefore that
constitutional issues of significance arise in this matter. Added to this is a long history of
legal uncertainty about whether it is a requirement for the validity of a CPA search and

seizure warrani that the offence, to which the search relates, be mentioned in the

" The right to dignity {section 10) and the right to privacy {(section 14).

10
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warrant.”’ This uncertainty cries out for a definitive and authoritative pronouncerment on

. 3]
the issue,

22]  In additién, the Minister has an arguable case since neither Powed/ nor Thini turned
on the stipulation of the offence in the warrant as a requirement for the validity of a

warrant. Both were decided on the overbreadth of the warrant.

[23] There are further considerations weighing in favour of granting leave. First,

important constitutional issues are raised. Second, more then eighty years of legal

uncertainty about whether failure to stipulate the offence in a warrant issued in terms of

the CPAY is fatal to ifs validity requires clarification. Third, there are reasonable

srospects of success. Leave will thus be granted. Having crossed this hurdle, T will now
F z

deal briefly with the history of search and seizure warrants.

The history of search and seizure warrants

[24] Section 49% of the 1917 CPA™ empowered a magistrate, justice of the peace or

judge fo issue a search warrant. This section, which foreshadowed sections 20 and 21 of

% This has been the case since Marizielder was decided in 1907 and Pullen in 1928, See aiso the discussion of the
fegal history commencing af [24] below. )

¥ Compars Hertzfelder, Pullen and Powell,

2 This includes the Criminal Procedure and Bvidence Act 31 of 1917 (1917 CPA} and the Crimipal Procedure Act
56 of 1955 (1955 CPA), _
B Gection 49 of the 1917 CPA provides:

11
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the CPA, was given conflicting interpretations in relation to whether the supulation of an
offence in a warrant is a requirement for the validity of a warrant. Hergfelder™ was
cenerally regarded as the first reported case to set aside a warrant on the ground thaf 1t

was unintelligible owing to, amongst others, its failure to specify the offence.

(251 The signihﬁcance of the history of scarch and seizure warmrants is that even as early
as 1907 10 1919,” the courts and the authorities vested with the power to issue search
warrants were alive to the need to specify the offence to which the search related.” The
need to do so finds direct support from the decision of the minority and indirect support

from that of the majority in Pullen.

“(1) ifit appears to o judge of a supetior court, a magistrate or a justice on complaint made on
oath that there are reasonable grounds for suspeciing that there Is upon any premises
within his jurisdiction—

{a) stolen properiy or anything with respect to which any offence has been, or is
.suspected on rezsonable grounds Lo have been, committed; or

(b} anything as to which there are reasonable grounds for believing that i will
afford evidence as to the commission of any such offence; or b

. (&) anything as o which there are reasonable grounds for belleving that i is
intanded to be used for the purpose of committing any such offence,

he may issue his warrant directing a policeman or policemen named therein or all
policemen 1o search such premises and to seize wny such thing if found, and to take it
hefore o magistrate 1o be dealt with aceording to taw.

(2) Axry such warrant shall be executed by day, unless the judge. magistrate or justice, by the
warrant, specially authorizes it to be executed by night in which cese it may be s0
executed, Such warrant may be issued and executed on Sunday as on any other day.”

M The provisions of the 1955 CPA were not materially different from those of section 49 of the 1917 CPA,

X The warrant in Mertzfelder was tssued in terms of section 45 of Ordinance t of 1903 which was similar (o section
49 of the 197 CPAL

1907 15 when Herizfelder was decided.

T Gop Seccombe and Others v Attornep-General and Others, 1919 TPD 270 at 276-7, where the offence was
specified in the warrant,

g,

12
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[26)  Pullen sheds light on the specification of the offence in a warrant as a possible
requirement for the common law intelligibility principle, In that case the validify of the
warrant was challenged before a single judge. The Court held that a search warrant must
et out with reasonable particularity the offence which underiies the search and the article
the police oﬁ"ﬁcaf is directed to search for and seize. That requirement was reversed on
appeal on the basisbthat the 1917 CPA equivalent of sections 20 and 21 of the CPA did
not require the specification of the offence in the warrant.
(277 Relevant to the determination of the main issue In this matter is the appreciation by
the majority that: {i) it is desirable that a search warrant spﬁ:aiﬁes the offence; (i) if a
satisfactéry reason were to be found for holding that the Court has the power to lay down
a rule which renders the mention of the offence essential to the validity of a search
warrant, the Court would happily lay down that rule; (iﬂ) for cbvious reasoné it is
desirable that the owner of the searched premises should lu_iow the reason why her
premises ought to be so invaded; (iv) officials issuing warrants would be well advised to
use forms which mention the offence in every case; and (v)ina case where the article to
be searched fcrg'_is specified or clearly described in the warrant there would be no need to

refer to the offence.”’

2 Pudler shove n 10 at 849-30 held:

“It seems to me highly desirable that a eearch-warrant ought to mention the alleged offence, and if
i could find s satisfaclory reason for holding that this Court bas the power io lay down that
mention of the offence is essential to the validity of a search warrant [ should witlingly lay down
such a rule, - Tt is desirable that the person whose premises are being invaded should know the
reason why: the arguments in favour of the desirability of such a practice are obvious. But in my
opinion there is nothing in section 49 which justifies the Court in faying down such a rule,

i3

[
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[28] Ina minority judement, it was held that a search warrant is invalid if 1t makes no

- . . . . 30
refercnee to a specific erime or spacifle crimes. (

[29] Powell is the next enlightening case on this subject. Cameron JA discussed a
number of very helpful authorities on warrants. Although the case was decided on
overbreadth, when the learned Judge was addressing the validity of the warrant he did
allude to the warrant’s failure to specify the crime or "11-1"egularity.3 ' He then distilled the

following principles from the authorities:

“(a) Becavse of the great danger of misuse in the exercise of authority under search
wartants, the courts examine their validity with a jealous regard for the liberty of the
subject and his o her rights to privacy and property.

(b) This applies to both the authority under which a warrant is issued, and the ambit of

113 terms.

1 have come to the conclusion, therefore, that the absence of mention of the offence in the wairant
is not fatal tosits validity; 1 think & search-warrant is valid if' it either describes the specific thing or
things 1o be searched for or identifies them, as in the Seccambe s case, by reference to the offence.
Further than that T do not think the Court would be justified in going. ... At the same time | think
that, in the absence of the forms prescribed by rules of Court, officers issuing warrants would be
well advised o use forms mentioning the offence in every case rather than continue the
undesiralile practice of adapting to every case the old forp used for the search of stolen goods by
eliminating certaln words in the form.
The conclusion [ have errived at makes no inroad on the doctrine that a warrant must not be in
ceneral terms, but it does conflict with the decision in Herigfelder's case . ... In thay case,
however, counsel for he respondent admifted that the warrant was invatid and the question was
not argued.”
M putien ghove n 10 & §61-4. The minority relied on Hertzfelder,
" This appears from the repeated reference to the failure to mention the offence in the warrant in Powell aboven 12
atl paras 43 and 80, That is probably why the High Court relied on Powelf s an authority for its answer (o the cote
question before this Court. :

14
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. . i
{¢) The terms of a search warrant must be construed with reasonable striciness.
Ordinarily there is no reason why it should be read otherwise than in the terms in
which it Is expressed.
{d) A warrant musgt convey infelligibly to both searcher and searched the ambit of the
scarch it authorises.
(2) If & warrant is to0 general, or if ifs terms go beyond those the authorising statute
permits, the Courts will refuse to recognise it as valid, and it will be set aside.
(f1 Itis no cure for an overbroad warrant fo say that the subject of the search knew or
ought to have known what was being locked for: The warrant must itself specify its
object, and must do so intelligibly and narrowly within the bounds of the
empowering statute.”
These principles were approved by this Court in Thine
[307 The relevance of the approach elucidated in Powell and approved in Thint is that
the specification of the offence in the warrant facilitates intelligibility, while its absence
hinders it.
Parties’ subwmissions
[31] The Minister confends that the Thint decision, which made it a requirement that a
’ ' " ' v e . . L . 34 v
warrant issued in terms of section 29 of the National Prosecuting Authority Act™ (NPA
Act} should stipulate the offence for it to be valid, does not apply since it was based on
the specific wording of that section read contextually. He bases this on the words
[ b

2 powell above n 12 af para 59,
3 Thint above n 13 at paras 88 and 137,

37 0f 1998,

15
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“specified offence™ in this section coupled with the searched person’s entitlement to a
copy of the \'«'_a:n'a;n before the commencement of the search. He argues that the
obligation 1o give a copy to the scarched person before the commencement of the search
ig designed fo enable the searched person to satisfy herself, prior to the search, that the
warrant does relate to a “specified offence™ and does not exceed the bounds of the limited
investigative authority contemplated by section 29 of the NPA Act. He further submits
that these considerations do not arise to justify the stipulation of the offence in the CPA
warrant, contended for by the respondents, since there is no reference to a specified

offence in section 21 of the CPA and the searched person is entitled to a copy of the

4 34
warrant only after the search has been completed.™

* gection 39 of the NPA Act does nol make reference 1o the specification of the offence in the warrant. However,
section 29(5) reads:

“A wearrant contemplated in subsection {4) may only be issued il it appears to the magistrate, -
regional magistrate or judge from information on oath or affirmation, stating—-
{a) themature of the investigarion interms of seclion 2§,

(1) that there exists a reasonable suspicion thal an offence, whicl might be a specified
offence, bas been or i being committed, or that an atlempt was ¢r had been made fo
commit such an offence; and

(¢} the need, in regurd to the investigarion, for & search and seizure in terms of this
section,

that there are reasonable grounds for believing that anything referred to in subsection (1) is on or
in such premises or suspected to be on or in such premises.”

3 Section 21(4) of the CPA reads as follows:

“4 police official executing @ warrant under this section or saction 25 shall, after such execution,
upen demand of any person whoae rights in respeet of any search or article seized under the
warrant have been affected, hand to him 2 copy of the warrant.”

16
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32] To distinguish Thint from this case, the Minister also cites the complexity,
seriousness and specialised nature of the crimes investigated in terms of the NPA Act, as
opposed to those investigated m terms of the CPA.

r33] In respomss, the respondents contend that the Minister’s submissions are ill-
conceived and that the warrants are invalid as 2 result of their failure to mention the

offence and their overbreadih,

[34] This Court has not considered a challenge to the validity of the warrants issued in
terms of sections 20 and 21 before. It is therefore a necessary and fruitful exercise to
give an overview of these warrants before the intelligibility principle is discussed in
relation to these proﬁrisions-

An overview of;!rze search and seizure warranis

[351 All law-abiding citizens of this country are deeply concerned about the scourge of
crime. In order to address this pmblem effectively, every lawful means must be
employed to enhance the capacity of the police to root out crime or at least reduce it
significantly, Warrants issued in terms of section 21 of the CPA are important we-apons
designed io help the police to carry out efﬁcienﬂy theirrcon‘stimtional mandate of,

amongst others, preveniing, combating, and investigating crime.’”  In the course of

7 Sectian 205(3} of the Constitution.

17
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emploving this tool, they inevitably interfere with the equally important constitutional

. ~ . 38 H P . .
rights of individuals™ who are targeted by these warrants.

[36] Safeguards are therefore necessary to amelicrate the effect of this interference.
This they do by limiting the extent to which rights are impaired.m That Iimitation may in
turn be a{:hieve!,d by specifying a procedure for the issuing of warrants and by reducing
the potential for abuse in their execution. Safeguards also ensure that the power o issue
and execule warrants is exercised within the confines of the authorising legislation and

the Constitution.

[37] These safeguards are: first, the significance of vesting the authority to issue
warrants in judicial officers; second, the jurisdictional requirements for issuing warrants;
third, the ambit of the terms of the warrants; and fourth, the bases on which a court may
set warrants aside.® It is fitting to discuss the significance of the issuing authority first.

[38] Sections 20 and 21 of the CPA give authority to judicial officers to issue search

and seizure warrants.”’ The judicious exercise of this power by them enhances protection

*® The right to dignity (seetion 16) and the right 1o privacy (section 14).

¥ hwestizating Direciorate: Seripus Economic Offences and Others v Hyundal Motor Disiributors (Piy) Lid and
Others. In re Myundal Motor Distributors (Ply) Lid and Others v Smit NO and Cthers [2000] ZACC 12, 2001 (1}
SA 543 (CCY; 2000 (10) BCLR 1079 (CC) at pavas 34-5 and Thint above n 13 at paras 74-5.

e -~ LI
* These four safenuards are found in Thing above n 13 at para 81.

1 say this aware that section 21 also empowers justices of the peace to issue warrants, Since all the warrants were
issued by magistrates the discussion of this safeguard is confined to judicial officers.

18
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against unnecessary infringement. They possess qualities and skills essential for the
proper exercise of this power, like independence and the ability to evaluate relevant

. . . . " .k 4
information so as to make an informed decision.*

[39] Secondly, the section requires that the decision to issue a warrant be made only if

the affidavit in support of the application contains the following objective jurisdictional
facts: {1) the exijster;ce of a reasonable suspicion that a crime has been committed and (i1
the existence of reasonable grounds to believe that objects connected with the offence
may be found on the premises or persons intended to be searched.” Both jurisdictional
facts play a crit'iczﬂ' role in ensuring that the rights of a searéhed. .person are not lightly
interfered with. When even one of them is missing that should spell doom to the

application for a warrant.

[407 The third safeguard relates to the terms of a warrant. They should not be too

general.  To achieve this, the scops of the search must be defined with adequate

. s . : . 4 . .
- particularity to avold vagusness or overbreadih.** The search and seizure operation must

thus be confined to those premises and articles which have a bearing on the offence under

investigation.

2 Thint abave n 13 at pafa 83, Ses also South African Association of Personal Infury Longyers v Heath and Others
[2000] ZACC 22; 2001 (1) SA 883 (CC); 2001 (1) BCLR 77 (CC} at para 34,

“ Hvundai above n 39 at para 52; Thint above n 13 at paras 83-6.

% powell above n 12 at para 59; Thint ahove n 13 at para 85.

19
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[41] The last safeguaid comprises the grounds on which an aggrieved searched person
may rely in a court challenge to the validity of a warrant. The challenge could be based”
on vagueness, overbreadih or the absence of jurisdictional facts that are foundational 1o

: . . 14
the issuing of a warrant,””

[42] A discussion of these safeguards highlights the centrality of the offence in the

issuing of the warrant and sets the stage for the analysis of the intelligibility principle.

The intelligibilily principle

431 The inteﬁigibility requirement is a common law principle introduced by the courts
and is quite separate and distinct from the requirements of sections 20 and 21, As the
name suggests, intelligibility is on the one hand about ensuring that the police officer
understands fully the authority in the warrant to enable her to carry cut the duty required

of her, and on the other that the searched person also understands the reasons for the

invasion of his privacy.

[44] The core issue is whether the warrant would be reasonably capable of that clear

understanding everi if the offence were not mentioned in it. Put differently, does the

% This may be done either in motion proceedings ot during a criminal trial when an atiempt is made 10 rely on the
articles selzed on the authority of a warrant. .

“® |n addition, the validity of a wayrant may also be challenged on (he bases st out in [55] below, with due regard to
the guidelines in {56} below of this fudgment.

20
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intelligibility principle require the specification of the offence in the section 21 warrant

for its validity?

[45] Innes CJ appears to have been the first to allude to the specification of the crime in
the warrant as an integral part of the common Jaw intelligibility requirement. He did so
by declaring a warrant invalid and setting it asids as a result of, amongst others, its failure
to state the offence.”’ As indicated above, thié principle was subsequently reversed by

the majority in Pgdlen.ﬂ‘g

f46] In reasoning":ifs way to that reversal, the majority articulated the ideal role of the
offencewspeciiﬁic«;atio_n requirement in faoilita‘sing the intelligibility of a warrant.”  The
minority’s endorsement of the principle that the specification of the offence in ’L‘hé
warrant is a requirement for its validity' is also significant.’® This is relevant to the
determination of the main issue and also. sheds light on the soundness of the dicm.m in
Thint”' What was merely desirable or advisable at the time has since been accepted as

law in Thint.

T Hertzfeider above n 11 at 405, ! say this aware of the stroagly held divergent views on the significance of the
dictum in Herzfelder.

#® puifen sbove 1 10 at 849-50. )

* The majority decision in Puilen expressed the view that (i) it was highly desirable that a search warant mentions
the afleged offence, (i1) the searched person should know the reason why her premises are being invaded, (i} it was
ohvious why this should be so, and that (iv) officials issuing warrants woutld do well to ensure that the offence 1y
stafed In every case.

 Pulien above n 10 at §62-4,

*! Phin gbove n 13 at para 159,
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47] As Langa Cl observed, the most relevant requirement in relation to the principle of

intelligibility is that a warrant must convey intelligibly, to both the searcher and the
searched person, the ambit of the search it authorises.”™ Intelligibility alse requires that a
warrant be reasonably intelligible in the sense that it is reasonably capable of being

understond by a reasonably well-informed person who understands the relevant

. . . ~ . . . 53
empowering legisiation and the nature of the offences under investigation.

[48] Thint laid down the offence-specification requirement for the intelligibility of the

NPA Act warrant. It did so in the following terms:

“A section 29 warrant should state at least the following, in a manner that is reasonably
intzlligible without recourse to external sources of information: the statutory provision in
terms wheraof it is issued; to whom it is addressed, the powers it confers upon the
addressee; the suspecied offences that are uwnder investigation; the premises to be
searched; and the classes of items that are reasonably suspected to be on or in that
premises. It may therefore be said that the warrant should itself define the scope of the

54

investigation and authorised search in a reasonably intelligible manner.™  (Emphasis

added.)

[49] In contending that Thim did not govern the CPA, the Minister referred to the

abservation by Langa CJ that the intelligibility principle lacks precision and that it had to

* Thim above n 13 af paras 137 and 131, See afse Powell above n 12 at para 39.
B Thint ubove n 13 at park 154,

“1d at para 159,
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be given content to- determine what it requires specifically in relation to warrants issued

under section 29 of the NPA Act.”

[50] Thint imposéc’i the -offence-specification requirement as an integral part of the
intelligibility principle in relation to the NPA Act. The question is whether that

requirement applies also to the CPA. Ifind that it does,

[51] I ecan see no material difference between these pieces of legislation to explain why
these aspects of the intelligibility principle cannot apply with equal force to warrants
issued in terms of the CPA. Under either Act, a searched person cught to enjoy the same
constitutional protection in relation to search and seizure warrants and both Acts are open

to & construction that permits this to be done. As Nugent JA correctly pointed out:

“I'Tihe requirement that the offence must be specified was laid down unequivocally and
without qfa,a}iﬁpation in Thing in the context of the intelligibility of the waran, and in
that r*es-peét | see no mafterial distinction between a warrant that is issued under that

statuie and a warrant that 13 issued under the Criminal Procedure Act.%¢

% 14 at para (51, In support of this position, Thing, af i 112, placed reliance on Rudoiph and Another v
Commissioner for Infand Reverue and Others 1997 (4) SA 391 (8CA) at 397 in helding thap—
“flhere is no reason o hold fhat this inteliigibility principle should impose exactly the same
requirements for all search and selzgre warrents, no matter the stafutory provision in icrms
whereof they ‘are issued.” :

® Van der Merws 5C4 above n 15 at para 32,

23
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(321 The intelligibility requirement has its roots in the rule of law which is a founding
value of our Constitution.”  Some of the essential atiributes of the rule of law are
comprehensibility, accountability and predictability in the exercise of all power,
including the power to issue warrants, Tt is essential therefore that the warrant be crafied
in a way that enab]f:s the person on the receiving end of the exercise of this authority to
know why her riehts have (o be interfered with in the manner authorised by the warrant,
A warrant can \;hus not be reasonably intelligible if the empowering legislation and the

offence are not stated in it.”®

(53] it is also consistent with both common sense and logic that the searched person’s
knowledge of the purpose or the reason for the search would enhance intelligibility and
that its omission would reduce it. It follows that the baseline requirement for

intelligibility in relation to a CPA warrant Is that the offence must be mentioned.

5% o il o - “h .
" Seetion | of the Constitution reads, in part:

“The Republic of South Africa is one, soversign, democratic state founded on the following
values:

{c) ' Supremacy of the Constitution and the rule of law.”

T Many foreign jurisdictions also require scarch warrants to Specify the offence under investigation. In a query
conducted through this Court’s involvement in the Europsan Commission for Democracy through Law (the Veniee
Commissien) it emerged that, of the 13 countries that submitied replies, eight countries’ laws dirgetly required the
specification of the offence in a search warrant and [ive countries held that it was not a requirement to specify the
offence. Countries within the Venice Commission that require the offence be mentioned are the Czech Republic,
Fstonia, Finland, Germany, Latvia, Norway, Poland and Slovakia. Basnia and Herzegovina, Bulgaria, Georgla,
Lithuania and Mexico all reporied that their legal system does not reguire the mentioning of the offence in a search
wartunt. Further, Australin {4usiralian Broadeasting Corporation and Another v Cloran and Others (1984) 4 FCR
151: 57 ALR 742 at para 7), Canada (section 487 of the Canadisn Criminal Code), New Zealand (Auckiond Medizal
Aid Trust v Teplor and Others [1975] | WZLR 728 (CA) at 736-7) and Nigeria (section 22(2) of the Crininel
Procedure Act, Chapter 80 of the Laws of the Federation of Nigeria 1990) also require the specification of the
alleged offence in search warrants.
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[54] The principle of intelligibility requires that, even in the case of a CPA warrant,
3 4 - M . b 3

“the person whose: premises are being invaded should know the reason why”. ’ As
Tindall J correctly observed, “the arguments in favour of the desirability of such a

practice are obvioug.”™

Thint is authority for the proposition that the common law
intelligibility principle requires warrants issued in terms of section 21 of the CPA to

specity the offence.

[55] ‘What e;ﬁgrges from this analysis is that a valid warrant is one that, in a reasonably

intelligible manner:

(a) states the statutory provision in terms of which it is issued;

(by identifics the searcher;

(c) clearly mentions the authority it confers upon the searcher;

(dy identifies the person, container or premises to be searched;

(e) . deszgibﬁs the article to- be searched for and _seizeé, with sufficient
particularity; and

() sp&oifies the offence®’ which triggered the criminal investigation and names

the ;suspected offender.

* Pullen above n 10 at §49,
%44,

© guated somewhat differently in Zhiny above n 13 at para 159,
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[56] Inaddition, the guidelines to be observed by a court considering the vahidity of the

: ! o
warrants include the following:”

{a) the person issuing the warrant must have authority and jurisdiction;

(&) the person authorising the warrant must satisfy herself that the affidavit
contains sufficient information on the existence of the jurisdictional facts;"

(cy the 1’@1‘1115 of the warrant must be neither vague nor overbroad;™

(d) a warrant must be reascnably intelligible to both the searcher and the
searched .person;

(e) theicourt must always consider the validity of the warrants with a jealous
regard for the searched person’s constitutional rights; and

{(f)  the terms of the warrant must be construed with reasonable sirictness.

5

[57] Based on the elements of the intelligibility requirement” and the approach to adopt
in considering the validity of the warrants®® the Minister’s contentions must fail, for none

of the Cape Town warrants mentioned the offence. This conclusion obviates the need (o

address the question of vagueness or overbreadth.

2 Most of these guidelines were gleaned from both Pewel! above n 12 at para 59 and Thint above 1 13 at paras 85-6
and 159,

& The jurisdictional -facts are reasonably believing that (1) a specific offence has been committed or is suspected of
being commitied and (i) the aricle to be searched Tor is in the possession of or under the control of a particuiar
person or at specified premises.

% See the meaning of vagueness and overbreadth at [17] above,
8 Set out at [55] above,

8 Sot gut at [56) ebove.
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Retrospeciivity

| [58] The question arises whether or not the ordér declari.mg the warrants invalid should
operate retrospectively. In support of his contention that it should not, the Minister said
there are many CPA warrants in the criminal justice sysiem wﬁich fall foul of the
offence-specification requirement. He added that a retrospective operation of the otder
would prejudice the crimingl justice system. The respondents opposed this submission
on the basis ltha‘g tﬁe deélémfion of invalidity contended for would apply only to the
impugned wmfants .since no legislation or conduct is required -to be declared
constitutionally izzvaiid. They ais§ contend that anjlr o‘thér warrant which suffers from the
same defect as }he warrants in this matter would remain valid until otherwise declared

invalid by a court of law. A resolution of these opposing positions depends on what 2

just and equitable order is in the circumstances,

1591 The constitutional validity of section 21 was not challenged. I am instead
consideriﬁg a remedy flowing from the declaration of invalidity of search and seizure
warrants owing fo their failwe to comply with the offence-specification requirement.
Since neither a section nor any conduet was declared inifalid, the provisions of section
172(1¥a)"” of the Constitution do not apply. This however is no impediment to crafting 2

remedy envisaged By section 172(1)(0).** As Moseneke DCI pointed out:

87 Section 172(1) states:

“When deciding a constiteiional matter within its power, & court-—
g I
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“t 9g clear that scetion 172(1)b) confers wide remedial powers on a competent court
adjudicating a ﬁ:onsiilutional maver. The remedial power envisaged in section 172(1(h)
is not onl ): available when a court makes an order of constitutional invalidity of alaw or
conduet under section 172(1¥a), A just and equitable order may be made even in
instances where The ouicome of a constitutional dispute does not hinge on constitutional

. - . - P e)
invalidity of legisiation or conduct.™

[60] What then is a just and equitable order to make? The order invalidating the
impugned warrants applies only to those warrants. Any attempt to define preemptively
situations to which the order applies or to extend its applicability to all defective warrants
might give rise to undesirable consequences. The order we grant should thus be

structured in a way that avoids ummecessary dislocation and uncertainty in the criminal

4

justice process.”” . The least distuptive way of giving relief to persons affected by

G

warrants that fall foul of the offence-specification requirement is through the established

-

court stmci'ures.ﬂ

(a) must declare that any law or conduct that & inconsistent with the Constitulion s invalid to the
exient of its inconsistency.”

% Section 172(1) siates:

“When deciding a constitutional matter within its power, a court—

{b) may make any order that is just and equitable, including —

6] - gn order [imiting the retrospective effect of the dectaration of invalidity; and
{if) en order suspending the declaration of invalidity for any period and on any conditions, to

allow the competent authority to comrect the defect.”

O Head of Depariment: Mpunalangn Department of Edvcation and Another v Hogrskool Ermelo and Another
12009] ZACC 321 2010 (21 8A 415 (CC); 2010 (3) BCLR 177 (CC) at para 97.

M Sy Bhulwana, S v Gwddiso [1995] ZACC 11; 1996 (1) SA 388 (CC); 1995 (12) BCLR 1579 (CC) ai para 32.

" Neiional Coalition for -G‘cry and Lesbian Equality and Another v Minisier of Justice and Others 11998 ZACC 15 e
1999 (13 SA 6 (CCy 1998 (12) BCLR 1517 {(CC) at para 97; Centre for Child Law v Minister for Justice and

Q
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[63] A just andequitable order to be made is therefore one that allows effective judicial
contrel to be exercised”™ over all challenges to the validity of warrants other than those

%

that were declared invalid in this matter, When courts have control they would then deal

73

with matters on"a case by case basis having regard to the interests of justice.

Costs
[62] The Minister is the unsuccessfu! party. He should therefore be ordered to pay the

respondents’ costs including costs oceasioned by the employment of two counsel.

Order
[63] In the result the following order is made:
(a) Leave to appeal is granted.

(b} The a@peaj is dismissed with costs including the costs of two counsel.

Constitulicmal Development and Others {20091 ZACC 18; 2009 (6) SA 632 (CC); 2009 (11} BCLR 1105 (CC) at

nara 75.

7 Section 35(5) of the Constitution states:
“Bvidence ohtalned in a manner that violates any vight in the Bill of Rights must be excluded if the
adinission of that evidence would render the wial unfair or otherwise be detrimental to the
adminiswation of justice.”

7 National Coalition above n 771 at para 97 and Cenire for Child Law aboven 7§ at para 75.
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Necobo Cl, Moseneke DCJ, Cameron 1, Treneman I, Jafta §, Khampepe 1 Mihivans Al

Nkabinde I, Van der Westhuizen J and Yacoob I concur in the judgment of Mogoeng .
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(2051 In assessing damages, T would have regard to the fact that, in relation to both the
stetement that Mr McBride was not contrite and the statement that he had a “dubiocus
flirtation with gun dealers” in Mozambique, the newspaper and the journalists had every
opportunity both to verify the facts and to state them accurately but they nevertheless
failed to do so. For this reason, I would award Mr McBride damages in the amount of

R 75000,

206] In relations to costs, Mr McBride’s success is substantial and, in the
circumstances, he is entitied to costs, which must include those consequent upon the
employment of three counsel. In this case, the applicants were also represented by four

counse] including two senior counsel. Mr MeBride was therefore entitled to be

represented by three counsel,

Khampepe J concurs in the judgment of Ngeobo CJ,

MOGOENG J:
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Tniroduction

2071 1 have had the benefit of reading the judgments of my Colleagues Ngeoboe CI and
Cameron ]. I agree with their judgments in so far as they conclude that the Citizen is
lable for the false assertion that Mr McBride showed no contrition for the offences he
was convicted of and subsequently granted amnesty and with Ngeobo CI's findings in
relation to Mr McBride’s so~called “dubious flirtation with alleged gun dealers in
Mozambique.” 1, however, part ways with Ngeobo CJ and Cameron J with regard to
their conclusion that statements that Mr McBride is a murderer and a criminal are
protected by fair comment and are not malicious. In my view these statements are part of
a well—orchesﬂmtedi character assassination campaign waged by the Citizen against Mr

McBride.

[208] Whether or not the Citizen should be held liable for the balance of the defamatory
statements it made about Mr McBride must be determined within the context of, among

others, the objective sought to be achieved through the amnesty process discussed below.

The purpose of amnesty
[209] Mahomed DP captured the need for the amnesty process identified by those
involved in the negotiations that culminated in this country’s democratic political

dispensation in these terms.

—
o)
LA
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“It was wisely appreciated by those involved in the preceding negotiations that the task of
building such :1 new democratic crder was a very difficult task because of the previous
history and the deep emotions and indefensible inequities it had generated: and that this
- could not be achieved without a firm and generous commitment to reconciliation and

national unity . ... [t might be necessary in crucial areas to close the book on that past.”’

Leaders across the political divide deeply appreciated the need for all South Africans to
comunit to reconciliation and national unity. To this end they sounded a clarion call to a

. .. . . . 2
firm and generous commitment, beginning with the amnesty process.

[210] Ammesty owes its origin to the epilogue to the interizn Constitution.” 1t follows
g b

from the epilogue that our political leaders committed the nation to the pursuit of a future

¥

! Azgprian Peoples (jrganfsmion (AZAPC) gnd Others v President of the Republic of South Afvica and Cthers [1990]
ZACC 16; 1996 (4) SA 671 (CC); 1996 (8 BCLR 1013 (CCY (4724P0) at para 2.

? Addressing this issue in respect of a relfated but somewhat differest process, Ngcobo CJ sald, in Aibutt v Centre for
the Suudy of Violence and Reconcifiation, and Others [2010] ZACC 4; 2010 (3) SA 293 {CC); 2010 (5) BCLRE 391
(CC) (Albutl) at paras 53-4:

" “The objectives thal the special dispensation sought to achleve were national unity and national
reconciliation. These objectives were to be achieved through the application of the ‘principles and
values which underpin the Constimtion®, including the “principles, criteria and spirit that inspired
znd underpinned the process of the Truth and Reconcifiation Commission, especially as they relate
o the amnesty process™. But what are the principles, criteria and spirit that inspired and
underpinned the amnesty process?

These emerge fram the fundamental phifosopity of our negotiated transitfon fo a new demogratic
order. It was recognised early i, during the negotiation process, that the task of building a new
democratic soclety would be very difficult because of our history, and that this could net be
achieved without a firm and generous commitment to reconciliation and national unity.”
(Footnote omitted.) : '
¥ Act 200 of 1993, The epilogue captures the vision of our Constitution, highlights the essence of the amnesty
process, and specifies whe would qualify for amnesty as follows:
“This Censtitution provides a historic bridge between the past of a deeply divided society
characterised by strife, confiict, untold suffering and injustice, and a fuwre founded on the
recognition of hitman rights, democracy and peaceful co-existence and development opporturities
for afl South Afrjcans, irrespective of colour, race, class, belief or sex.
The pursiit of national unity, the well-being of all South African citizens and peace require
reconciliatitn hetween the people of South Allica and the reconstruction of society.
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founded on peaceful co-existence, a recognition of human rights, national unity,
reconciliation of the people of South Africa and reconstruction of society, It dawned on
them that this dream could only hecome a reality if black and white South Africans, who
had been at war with each other, would embrace “a need for understanding but not for
vengeance, a need for reparation but not for re-téliaticm a need for vbuntu but not for

victimisation.”

[211] In order o take this painful and yet necessary national project forward the
Promotion of National Unity and Reconciliation Act’ (Reconeiliation Act), alluded to in
the epilogue, was enacted. It established the Truth and Reconciliation Commission
whose primary pﬁrpose was “to promote national unity and reconciliation in a spirit of
understanding which transcends the conflicts and divisions of the past . ... While it is
true that the amnesty process was a vehicle through which the truth was uncovered and

that this truth would, in many cases, otherwise never have been known,” truth-telling was

but one of the key instruments through which objectives of a fundamental nature were to

The adeption of this Constitution lays the secure foundation for the people of Sowth Africa to
transcend the divisions and strife of the past . .. and a legacy of hatred, fear, guilt and revenge.

These can now be addressed on the basis that there is @ need for understanding but not for
vengeance, a need for reparation but not for retaliation, a need for ubuntu but not for victimisation.

In order to advance such reconciliation and reconstruction, amnesty shall be granted in respect of
acts, omissions and offences assoclated with political objectives and commiited in the course of
the conflicts of the past. To this end, Parliament . . . shall adopt a law . ., providing for the
mechanisms ¢ . . through which such amnesty shall be dealt with .. .7

34 of 1995.
% Geetion 3(7) of the Reconciliation Act, See alse AZAPO ehoven 1 at para 4,

¥ See Albuii above n 2 at para 56,
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be achieved.” Apart from being one of the prerequisites for granting amnesty to political
offenders, the truth was also meant (o help the victims of gross human rights violations to
know what happened to their loved ones and to set them on a path towards healing.
Addi.tionally, it was intended to lay a {irm foundation for the challenging process of
national unity, 1"éecox;1¢iliation and reconstruction.”

[212) In line with these observations, Mahomed DP saw the objective of amnesty as

being to ensure that.the country—

“begins the long and necessary process of healing the wounds of the past, transtorming
anger and grief into a mature understanding and creating the emotional and siructural

climate essential for the ‘reconciliation and reconstruction’ which informs the very

difficuli and sometimes painfﬁl. obfectives of the amnesty articulated in the (—:pi_l::»gue.”9

A mature understanding, 2 commitment to reconciliation and an ever-abiding national
consciousness of the collective responsibility to extinguish the raging flames of racial
hatred are all necessary to create 2 climate for the actualisation of the healing which is in

turn critical for the attainment of lasting peace, prosperity and stability of this nation,

7 See AZAPO above n 1 at para 17 and Du Toit v Minister for Safety and Security and Another [2009] ZACC 22;

2009 (6) SA 128 (CC); 2009 (32) BCLR 1171 (CCJ (Du Toit), where this Court held at para 20:
“The amnesty process was an important mechanism that allowed those who otherwise woutd have
had to deal with their convictions or secret guilt to come clean and be allowed 1o start their Lives
enew. The process was a necessary tool in a larger scheme of things.”

¥ Ses Aiburr above n 2 at pars 59
“The participation of victims Is not only crucial to establishing the truth of what happened, but is
also crucial 1o the twin objectives of nation-building and national reconciiiation. In thiy regard,
the TRC makes the following comment in iis report; ‘In some cases . . . the Commission assisted
in laying the foundation for reconciliation. Although truth does not necessarily lead to healiag, it
is often a frst siep towards reconciliation.” (Footnote omitted.)

P AZAPO sboven 1 al parla 7.
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[213] What the epilogue seeks to achieve through ammesty is the facilitation of
“reconciliation and reconstruction™ by the creation of mechanisms and procedures which
malke it possible for the truth about our past to be uncovered.'” Amnesty was dependent
upon truth-teiling fundamentally for the purpose of maldngheahng possible and for the
advancement of a c;)re national imperative of unity, reconciliation and..1'econsz'1ruction.

[214]  Du Toi' highlights the crucial role that the truth told during the amnesty process
was intended to play in creating the desired future.”  The mere telling of truth did not
amount 1o nztional reconciliation and reconstruction.”  Truth-telling merely supplied
some of the material necessary fo put an end to the strife and hatred that characterised
race relations in South Africa for centuries. The primary objective of the Reconciliation
Act was (hus to use the amnesty process “as a stepping stone to reconciliation for the

214 )
future.”™ "The perpetrators are given—

"1 at para 36.

" Aboven 7.

® Seetion 20(10) of the Reconciliation Act, which expunges the offender’s criminal record upen the granting of
amnssly, was not enacted 1o provide people convieted of gross human rights viclations with a remedy. Just as the
termination of Mr Du Toit’s employment, by reason of his conviction, could not be undone by the subsequent
granting of amnesty, Mr McBride couid not, for example, sue the siate for malicious prosecution and unlawful
detention on the basis that be has since been granted smnesty,

This Is 50 because at the time when My Du Toit's employment was terminated and Mr MeBride was incarcerated
and prasecuied, these were the permissible and legal conscquences of their actions. The subscquent granting of
amnesty couid not nuilify the previous lawful consequences of their illegal activities. 1 hold the view that it is
inimical to nation-building, reconciliation and reconstruction to label human rights violators across the political
divide who were granied amnoesty,
1 See Albuit above n 2 apara 39,

' o Toit above n 7 at para 35, See also Afbutt above n 2 al para 59.
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“freedom to go forth and coniribute to society. Amnesty may forgive the past, but in
South Africa it is imtended to have the insherently prospective effect of national
reconciliation and nation-building, for the past can never be undone. Only the future may

sy mlS
be forged as desired.”

[215] Truth-telling during the amnesty process was thus not intended to lay the
foundation for ﬂ:w endless vilification of South Africans who grossly viclated human
rights, either in the furtherance of the crime of apartheid or the struggle for freedom ffom
apartheid, in thé naz'ne of freedom of expression. Nor was_the truth, uncovered during the
amnesty 'hearin;c-;s or even during the trials of those who committed gross human rights
~ violations, intended to be used to undermine the pursuit of nationdl unity and
reconciliation,’® On the contrary, this truth was supposed to be used as the brick and
mortar for laying a firm foundation for enduring peace, national unity and reconciliation.
Amnesty was, so to speak, designed to help level the playing field and enable all South

Africans to make a new beginning,

[216] Bridge-building, national unity and reconciliation are essential 1o the destination
to which all South Africans should forge if the glorious future mapped out in our
Constitution anl‘_d tlﬁe epilogue to the interim Constitution were to become a reality.
Added to this is the special recognition givén in the epﬂogue o the mmportant role that

ubunta or botho could play in healing the wounds we have inflicted on each other.

¥ Du Toit above n 7 at para 56.

'8 See Islamic Unity Convention v [ndependent Broadeasting Autherity and Others [2002] ZACC 3; 2002 {4y SA
294 (CCY; 2002 (3) BCLR 433 (CC) (Istamic Unity) at paras 29-30
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[217] We live in an African country which is rapidly being denuded of the values and
moral standards which once characterised and defined the very nature ol who a
substantial majority of its citizens were and what they stood for. Borlo or ubuntu is the
embodiment of a set of values and moral principles which informed the peaceful co-
existence of the African people in this country who espoused ubuntu based on, among
other things, mutual mspect.” Language was used in moderation and foul language was
frowned upon by ’ﬂ]c overwhelming majority. A forglving and generous spirit, the
readiness 1o em!_brace and apply restorative justice, as well as a courteous interaction with
others, were instilled even in the young ones in the ordinary course of daily discourse.

The unforgiving, the arrogant and the unduly abusive were described by the Batswana,

and presumably other African communities, as those who are bereft of botho.

[218] Ubuntu gives expression to, among others, a biblical ijunction that one should

¥ The law, order,

& £ H |
do unto others as he or she would have them do unto him or her.
generosity, peace and common decency that previously characterised many communities

in South Africa were attributed to an unwavering commitment to the philosophy of

3

"in 8 v Makwanyane and Another ]:‘19‘)5] ZACT 3: 1995 (3) SA 391 {CCJ; 1995 (6) BCLR 665 {CC), Mokgore J
defined ubuntu at para 308 as follows:

“Generally, ubuntu transtates as ‘humaneness’. Tn it most fundamennl sense it translates o
personhood and ‘morality’.  Metaphorically, it expresses itself In wmunii ngumuniu ngabani,
describing the significance of group solidarity on survival issues so central t the survival of
communitiss. While it envelops the key values of group selidarity, compassion, respest, luman
dignity, conformity @ basic norms and eollective unity, in its fundamental sense it denoles
humanity and morality.”

" Matthew 7:12 (New International Version).
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ubuntu. No wonder the drafters of our interim Constitution deemed it meet to ¢ite ubuntu
as one of the ingredients essential to the healing of our country. Sadly, a new culture has

taken root and continues to cancerously eat at botho.

[219] Bearing this in mind, it appears that the truth told during the amnesty process was

not meant to be used in a manner that undermines the fundamental ebjective of amnesty,

which is national reconciliation and reconstruction. That truth was rather intended to be

the lauﬁching pad for that objective. ?

[220] eople are free (o express thernselves on the gross violation of the rights of their
loved ones wiﬂ;out being unduly restrained, provided they do so within oonstitutiﬁnaliy
acceptable bounds.””  What is imperrnissibld is the use of truth revealed fo insult,
demonise and run down the dignity of self-confessed hwman rights vielators. This could
never have been the purﬁose of the Reconciliation Act read with the epilogue. For it is
inimical to truth-teiling for the pm’posre of advancing national unity, reconciliation and
reconstruction to be publicly iabell'mg as criminals and murderers, those who committed
human rights violations some 17 years prior fo the labelling and who were subsequently

granted amnesty. It cught to make no difference that amnesty had just been granted and

was somewhat topical when the labelling took place. The age of the violation, the
: :

-

¥ See penerally AZAFO above n 1 at para 36.

P 1 relation to amnesty matters, the copstituifonally seceptable bounds would be the right to dignity (section 10 of

the Constitution), the pursuit of national unity and reconciliation (See fslamic Unity sbove n 16) and section 16(2) of

the Constitution.
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cranting of amnesty, the political background and underiying purpose of amnesty,
coupled with the absence of any genuine public interest being advanced by the branding,

should make all the difference,

[221] None of this, however, precludes anybody from freely accessing information
relevant to perpetrators’ convictions and expressing themselves freely within permissible
consittutional bounds. To suggest otherwise would be to deny South Africans the

exercise and enjoyment of their right to freedom of expression.

[222] This notwithstanding, the right to human dignity must always be allowed fo
agsume its rI‘gi;ﬁ’uI?, place even when the right to freedom of expression enters the
equation. Suf‘i;icieﬁt room and flexibility has in any event always been allowed to
accommodate truthful yet defamatory remarks made in the heat of the moment,” in je;;tzz
and even in circumstances where a somewhat strong language is essential for the

. N 23

effective communication of the message.

[223] The truth does not however draw its force from insulfs or a highly inflammatory
language. For indeed, freedom of expression is not so much In the vitriol as it is in the

clear and logical articulation of one’s viewpoint without trumping the intrinsic worth of

' See Bester v Calitz 1982 (3) SA 864 () at 881E-G.

** See Le Roux and Oikers v Dey 2010 (4) SA 210 (5CA) &t paras 9-10; Peck v Kaiz 1957 (2) 5A 367 (T) at 572H-
373A; Glass v Perl 1928 TPD 264 at 267; and Masch v Leask 1916 TPD 114 at 136,

2 See Pienaar and Another v. Argus Priniing and Publishing Co. Lrd 1956 (4) SA 310 (W) st 318C-D; Young v.
Kemsley and Others 1940 AD 258 4 278; and Rubel v Kaizenellenbogen 1915 CPD 627 at 633,
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others. Bearing this in mind, discussions about amnesty cught fo take place with due
sensit.ivity to the national project that was 'U‘iggemd by the amnesty process. This leads
me to the analysis of the defamatory stateiments.

The defamatory statements

2247 The Citizen contends that the articles it published contained comments on a
matter of public interest and that the comments are not malicious, but fair. Malice i3
rsought to be discounted on the further basis that the Citizen was merely expressing an
honestly held opinion based on the truth.”* Whether the Citizen merely soughtlto, and
did, exercise its right to freedom of expression Wi‘thiﬁ_ constitutionally permissible bounds
or abused this right, falls to be determined with re-ferencé to a series of arficles it
published. -

[2251  The first article was written by Mr Mabuza an& the second by the South African
Press Association. They were both factual and balanced. Subsequent articles were
written by Mr Williams and Mr Kenny wfzilst the editorials were written by Mr Williamns.

The nature of the conunents and the language employed bear highlighting.

¥ 1t is trite that the defence of fair comment is negated by malicieus comments. See Johnson v Becleri and Another

1592 {1) SA 762 (A) at 7838 Marals v Richard en n Ander 1981 (1) SA 1137 {A) at 11678 and 1170B-C; .

Moolman v. Cull 1939 AD 213 at 224; Waring v. Mervis and Others. 1969 {4) SA 342 (W) at 345H; Brifl v
Madeley. 1937 TPD 106 at 111; and Coeizea v Union Periodicals Limited and Others 1031 WLID 37 of 43-4.
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[226)  The first editorial stated that My McBride's candidacy “is indicative of the ANC’s
attitude 1o crime.” Mr MeRride is said to be blatantly unsuited for the post that he was
rumonred to be earmarked for, unless his backers believe in setting “a criminal to catch a

criminal Tt went on to say:

“Make no mistake, that’s what he is. The coid-blooded multiple murders which he
comymitted . . . put him firmly in that category. Never mind his dubious flirtation with
alteged gun dealers in Mozambique. Those who recommended him should have thelr

heads read.”

To the Citizen, Mr McBride is as dangerous a criminal as he was 17 years before the
articles were published. His cold-bloodedness has not abated, If anything, it is
reinforced by his dubious flirtation with alleged gun dealers in Mozambique. Any
support for his appdintment to the position of Metre Police Chief would be so ouﬁ.‘ageous

as to suggest possible mental instability,

T

[227] An ailegation is then made that he is an unrepentant criminal who thinks he is a
here for blowing up a civilian bar. In order to underscore these assertions, the
publicaﬁon likens Mr McBride to Dr Allan Boesak and Ms Winnie Madikizela-Mandela,
whol reportedly did not ask for forgiveness in respect of the offences of which the}? were

convicted.
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[228] The next article reiterates Mr MeBride's killing of three women, that he was a
suspect in a gun running case some five years prior to the publication, and that his arrest

and release were never fully explained.

[229] President Mbeki then expressed the view that it would be fundamentally wrong to

deny Mr MeBride the possibility to be appointed to any position simply because of what

he did during the struggle for liberation, for which he apologised and was granted
amnesty. The President also noted that the amnesty process was meant 10 set the nation

on a path to national reconciliation. Tn his opinion the Citizen appeared to be urging the

25

country to reopen the wounds of the past that were healing.” These remarks triggered

amongst others a spirited editorial from the Citizen in which it poured scorn on the

President’s views.

{2307 The next article addressed Mr MeBride's alleged unsuitability for appointment as
a Metro Police Chigf, likening him to Mr Barend Strydom and Mr Clive Derby-Lewis.
The th;'ee of i‘ha;m were dubbed the “most notorious non-governmental kiliers of the late
apartheid period” and ﬁ:acih was labelled a “wicked coward who obstructed the road fo
democracy.” What Mr McBride did was described as an “act of human scum.” The

vitriolic nature of the attack is laid bare by the following comument:

B pibeki “We will not abandon reconciliation” ANC Today Vel 3 No. 41 (17 Qctober 2003}
bty wwywr.ane.org.za/docs/anctoday/2003/at4 1 him, accessed on 25 February 2011,
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“If the ANC regards Robert MeBride as a hero of the struggle, it shovld erect a starue of

him—yperhaps standing majestically over the mangled remains of the women he

slaughtered.”
Although reference is made io the ANC, Mr McDBride is also the target of attack and
derision here.  Another article, which described Mr McBride as “Bomber Mchride”,
reinforces the conclusion that this was not just 2 series of articles intended to expese an
ill-considered atterhpt to appoint a person to a position for which he is “blatantly

| te

unsuited”.  They are an outward manifestation of a well-orchestrated character

aggassinarion mission.

The effect of the false allegations

[231] The Citizen’s statements about the kind of person they believed Mr McBride to
be and his alleged unsuitability for appointment, published in a series of articles and
editorials, must be read and understood as cone message and not be dealt with as
individual statements independent of each other.® The comments are premised on the
undisputed truth that Mr McBride killed three women and injured ébaut 69 other people
some 17 years befo;e the publication of the articles.”” This truth is planted in a thicket of
assertions which are either untrue or half true and whose veracity could have been

ascertzined by any person who was interested in finding cut the whole truth.

 Qee Tonsbargs Blad A8 v Norway (2008) 46 BH.RR. 40 al para 94; Bergens Tidende and Others v Norway
2001) 31 E.HLR.R. 16 at para 51; and Bladsr Tromso v Norway {2000} 29 EH.RR. 125 at para 63.

See Nhumalo and Others v Holomisa 120023 ZACC 12; 2002 (3) SA 401 (CC) 2002 (8) BCLR 771 (CC)
(Ahumalo)y which held at fn 38

(

“However, it has long been recognised that past mistakes should not be raked up after a long
period of time has elapsed. See Graham v Ker (1892) 9 SC 1857
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[232] Anyone genuinely driven by a civic duty to prevent the subversion of
rpetropolitan security, consequent upon the appointment of a Metro Police Chief who i8
disqualified for the job. would have checked the facts before the articles were published.
Surprisingly, the Citizen chose not to undertake this simpile verification exercise to satisfy
itself whether (1) .M.r MeBride ever expressed contrition for what he did and (if) the arrest
and failure to prosecute Mr McBride for his alleged association with alleged gun dealers
were fully explained before, at the time of or after the quashing of charges against My
Mchide by th %Supreme Court of Mozambigue, or at the press conference at the airport
which has since become known gs OR Tambo Ent;mationah and Whéther i.nfo;ma’tion in
this regard- was available.®®  This conduct lines up with the Citfzen’s apparent
determination to depict Mr McBride as being amongst the dregs of humanity. And this
level of bitterness evinces .a- desperate effort to crush Mr McBride for some deliberately

withheld reason, somehow lirked to the bombing, under the guise of an honest attempt to

merely oppose his appointment by reason of his alleged unsuitability.

[233] Freedom of expression is a right to be exercised with due deference to, among

others, the pursuit of sational unity and reconciliation.®” It carnot be the ground for

\

W

28 Zoan if Mr Williame was desk-bound and bad no authority to send a journatist to the press conference as he says,
nothing forbade him from getting that Information afier the press conference especially prior to the publication, if' he
was interested.
¥ see Islamie Unity above n 1616, where it held at paras 29-30:
“Fhe pluratism and broadmindedriess thet is cenfral to an open and democratic society can,
however, be undermined by speech which seriously threatens democratic pluralism itself. Section
1 of the Constitution declares that South Africa is Tounded on the values of ‘human dignity, the
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excusing the Citizen from lability that it made the defamatory statements in the course of
exercising its right to freedom of expression, whereas it did so in a manner that infringes

. p . . . . . e 30
the dignity of Mr McBride and impairs the pursuit of national unity and reconciliation. i

Showld the Citizen's appeal be upheld?
[234] The Citizen can only escape Hability on the same basis it sought to defend itself
all the way from the High Court through the Supreme Cowt of Appeal and to this Count.

That basis 1s fzir comment.

(2351 Against this defence stands the collective impact of the false assertions in relation .

to contrition, allegations of gun running in Mozambique, raking up the past which serves

achievemen! of equality and the advancement of human rights and fresdoms®, Thus, open and
demoeratic societies permit reasonable proscription of activities and expressions thal pose a real
and substamtial threal to such values and fo the constitutional order itself. Many societics also
sceent limits on free speech in arder (0 protect the fairness of {rials. Speech of an inflammatory or
unduly abusive kind may be restricied so as o guarantee free and fair efections in a tranguil
aimosphere,

There Iy thus recognition of the porentiad that expression has fo inpair the exercise and enfayment
of other fmportani rights, such as the right (o digrity, as well as other State interests, such as the
Jirsuil of netional unity and reconciliation. The right is accordingly not absolute; it is, ke other
rights, subject to limitation under section 36(1) of the Constitution. Determining its parameters in
any piven case is thersfore important, particularly where its exercise might infersect with other
interests. ‘Thus in Mamaboio the following was said in the context of the hierarchical relationship
belween e rights to dignity and freedom of expression:

“With us-the right to freedom of expression cannot be said automatically to trump
the right to human dignity. The right 1o dignity is at least as worthy of profection as
the right o feedom of expression. How these two rights are fo be balanced, in
principle and iIn any parlicular set of circumstances, s not a question thar can or
should be addressed here. What is olear though and must be stated, is that freedom
of expression does not enjoy superior status in our law.”™ (Emphasis added.)
{Footnotes omitied. )

3

® 1,
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no real public interest, the pursuit of national unity and reconciliation’ and the vitriolic
attacks launched b}:' the Citizen against Mr McBride,

[226] When the Citizen asserted that Mr McBride is not confrite, it was, in my view,
stating a fact and not merely making a conunent. To support this false factual allegation
it went on to cite Dr Boesak and Ms Madikizela-Mandela as other people who, like him,
- did not show contrition. Even if this contrition issue were a comment, it would still not
escape a finding that it is malicious. For if all that Mr Willjams wanted to achieve were
purely to prevent the appointment of‘ My McBride owing to the murders he had
- committed, he wéu‘ld have ensured that this serious comment sbout this lack of contrition
is correct. Instzad he went ahead and published the “comment” in reckless disregard for
its potential faléeho;od. I infer from Mr Willlams® evidence that he essentially shut his
mind to the possibility that this sericus comment, with far reaching implications on the
life of Mr McBride, could be false. This gross reckiessness by a media outlet’ that ought

to know its own responsibilities to the public and to those it chooses to write about, can

31 id.

2 See seotion 4.3 of the South African Press Code on “Comment™ which reads as follows: “Comment by the press
shall be an honest expression of opinion, without matice or dishonest motives, and shall take fair account of all
available facts which sre materlal to the matter commented upon” See alse Knonalo above n 27 which had this o
say about the media at para 24: ‘

“They bear an obligation to provide citizens both with information and with a platform for the
exchangs of ideas which is crugial 1o the development of @ democratic culture. As primary agents
of the dissemination of information asd ideas, they are, inevitably, extremely powsrful Institutions
in & democracy and they have a constitutional duty to act with vigour, courage, integrity and
responsibility. The manner in which the media carry out their constitutional mandate will have a
significant impatt on the development.of our democratic society, 1f the media are serupuious and
reiiable in the pérformance of their constitutional obligations, they will invigorate and strengthen
our fledgling demacracy, If they vacillate in the performance of their duties, the constitutional
goals will be imperilled,”
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only be traceable to a blind and malicious desire to savage the dignity of its target with

everviling within its reach, including unchecked and false comments.

1237]  Added fo this are the allegations of Mr McBride’s dubious flirtations with alleged
oun dealers. The publications are marred by falsities that substantially water down the

little truth that is left. More importantly, these statements coupled with the vitriol firmly

establish the malice in the publications.

238] The Citizen could have expressed itself freely on the possible appointment of Mr
McBride without maligning him in the manner it did. The bitterness in the editorial
comments and the articles betray the mission to undermine the intrinsic dignity of Mr
McBride for a reason that runs deeper than the mere objection to his appointment. He is,
according to th? Cz’itizen, 2 cold-blooded multiple murderer, human scum and a wicked
coward wWho wo-uid probably feel highly honowred if a statue of him standing majestically
over the mangled remains of the three women he killed, were to be erected,

[239] The campaign waged by the Citizen in a long chain of articles and editorial
comments vilified Mr McBride and severely undermined his reputation and right to
dignity. Along the way, the Citizen told untruths and used inflammatory and unduly
abusive language. It did so claiming that it merely wanted to inform the public about the

detrimental effect WMr MeBride’s appointment would have on the security of the

o
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Ekurhuleni Metro, but the vieiousness and brutality of the attack demonstrates the

contrary, Joubert JA must bave had this in mind when he said:

S ¥n omy opigéion Voet’s criterion must be accepted as being consistent with the position
where a judicial officer, under the guise of performing his judicial functions, has been
actuated by personal spite, ill will, improper motive, unlawful motive (ongeoorloofde
oogmerk of motief) ot ulierior motive, that is to say, by malice, in his publication of the "
defamatory matter in order to expose ihe defamed person to odium, or il will, and
disgrace.” 33
The Citizen’s statements and comments were, in my view, caleulated fo expose Mr

MeBride to odium, il will and disgrace and are malicious. The malice renders the

comments wrongful,

[240] T would have granted damages on the basis that the Citizen was wrong in the
respects set out in this judgment. This being a minority judgment, it is unnecessary to

determine the amount of the damages.

Conclision
[241] Black South Africans have been subjected to untold indignities for centuries. Itis
partly for this reason that the value of human dignity and the right of all to bave their

dignity respected and protected features so prominently in our Constitution. * This right

B May v Udwin 1981 (1) SA [ (A) at 19A-B.

¥ gea gaction 1 of the Constitution which reads:
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is just as important as the right to freedom of expression and should not be relegated 1o

near insignificance at the appearance of the right to freedom of expression.

[242] The right to free expression must be balanced against the individual’s right to

human dignity.” The recognilion and protection of human dignity is a foundational

constitutiopal value under our democratic arde 3% This was re-atfirmed in these terms:

“The value of dignity in our Constitutional framework cannot . . . be doubted. The
Constitution asserts dignity to contradict our past in which human dignity for black South
Africans was roufinely and cruelly denied. It asserts it too to inform the future, to invest

in our democracy respect for the intrinsic worth of all human beings. Human dignity

“Ths Republic of South Afiica is one, sovereign, democratic stale founded en the {oliowing
values:

(a} Fuman dignity, the achievement ol equality and the advancement of human rights and
fresdoms.

(b Non-racialism and non-sexism,
{c) Supremacy of the constitution and the rule of law.

{d) Universal adult suffruge, a national common voters roll, regular elections and & mulii-
party sysiem of democraiie government, o ensure aecountability, responsiveness and
openness,”

Further ses section 10 of the Constitution which reads “Evervone has inherent dignity and the right to have their
dignity respected and protected.”

¥ Sy Mamabolo (E TV ahd Others Intervening) [2001] ZACC 17, 2001 (3) SA 409 (CC); 2001 {5) BCLR 449 (CC)
at para 41. See Kinanalo zbove n 27 which held at para 25

“[Allthough freedom of expression is fundamental io our democratic sociely, it is not a paramount
value, Tt mHust be consirued in ihe context of the other values enshrined in our Constitution. In
particular, the values o human dignity, freedom and equality.” (Footnote omitied.)

See also independent Newspapers Holdings Lid and Others v Sufiman 2005 (7) BCLR 641 (SCA}, where the
Supreme Court of Appeal held at para 44, in relation to public benefit or inierest, that—

“here is chviously a potential clash between constiiutionally entrenched rights: the rights to
dignity and privacy on the cne hand and, on the ather, the right of freedom of the press, of
expression, and of receiving ar imparting information. None of these rights should be regarded as
permanently trumping the others in the sense that there is a preordained and never shifting order of
priority to be assigned to each of them. The weight to be assigned cach of them in a given
situation will vary according to the circumstances attending the situation.”

* Kinmalo above n 27 at para 28, Sec also the preamble to the Constitution,
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therefore informs constitutional adjudication and inferpretation at a range of lzvels.

{Footnote omitted.)

[243] Indeed, human dignity must colour the spectacles through which we view
defamatory publications, particularly those which are Inexiricably linked to our painful
past.  And so should our rich values, like ubuntu, which are consistent with the
Constitution, out shameful history of institutiopalised human rights violations, our
commitment to make a decisive break with this past as well as our pursuit of the noble
obiectives of ne;tior;'al unity and reconciliation also inform the interprefation and exercise
of the rights to dignity, freedom of expressiom; privacy and property in this country. To
this end, we ought to be slow o borrow from comparable jurisdictions which do not
necessarily share the same history and experience with us.”® This ought to be so because
very few, if any, of these jurisdictions have made a firm and generous co.mmitmﬁn‘t 1o
national . unity and.fecenoﬂiation. In cases of defamation that relate to the ammnesty
préce% sensitivity to this national project is called for. The law calmdt simpiy be applied

with little regard to the truth and reconciliation process and ubuntu.
g p

T Dawood and Another v Minisier of Home Affairs and Others; Shalabi and Another v Minister of Home Affairs and
Others; Thomas and Anoiher v Minister of Home Affairs and Others [2000] ZACC &; 2000 (3} SA 936 {CCy; 2000
{8) BCLR 837 (CC) at para 35.

¥ Gee for example cases in the USA, such as The New York Times Company v L. B. Sulllvan. el al. 376 11.8 234

(1964) ar 279-80 and Snyder v Phelps er ol 562 U.S. » (2011} and other American authorities on freedom of

expressicn in general, which leave very fitle of the right to human digaity. We should only bosrow what we do not
have. Cur first porl of call should be the interpretation and development of our Constitution and our law in general
based on our unique history, experience and conditions such as those outlined in this paragraph.
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[244]  Qur constitutional values and our unique and rich hiswory, with all the challenges
in which it is stceped, have so mwuch more to offer in the development of our

N ' ks - . .
jurisprudence.” We need to tap into this treasure.

[245]  To sum up 1 would therefore {ind for Mr McBride, dismiss the appeal and uphold

the cross-appeal with costs.

3 This is said mindful of the provisions of section 39 of the Constitution,

[
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