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Scope: Call for 
comments June 
4, 2021

1. "the Committee invited stakeholders and interested 
parties to submit written submissions with reference to 
the alignment of the Copyright Amendment Bill [B13B-
2017] ...with the obligations set out in international 
treaties, including ... the Marrakesh Treaty to Facilitate 
Access to Published Works for Person Who Are Blind, 
Visually Impaired, or Otherwise Print Disabled."

2. President's letter of referral
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https://pmg.org.za/files/B13B-2017_Copyright.pdf
https://wipolex.wipo.int/en/treaties/textdetails/13169
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Status of the 
the Marrakesh 
Treaty 

• Marrakesh Visually Impaired Persons Treaty (2013) WIPO 
entered into force on September 30, 2016. (Total 
Contracting Parties: 79), South Africa has not joined and a 
decision has been made to accede to the treaty after the 
amendment of the Copyright Act, introducing the required 
provisions. [Note BlindSA litigation & submission]

• Section 19D of the CAB seeks to domesticate the 
Marrakesh Treaty and provide for exceptions and 
limitations for persons with other disabilities which is 
permissible under article 12 of the Treaty
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https://wipolex.wipo.int/en/treaties/ShowResults?search_what=C&treaty_id=843


Article 12 
Marrakesh VIP 
Treaty 

Other Limitations and Exceptions

1. Contracting Parties recognize that a Contracting Party 
may implement in its national law other copyright 
limitations and exceptions for the benefit of beneficiary 
persons than are provided by this Treaty having regard to 
that Contracting Party’s economic situation, and its social 
and cultural needs, in conformity with that Contracting 
Party's international rights and obligations, and in the 
case of a least-developed country taking into account its 
special needs and its particular international rights and 
obligations and flexibilities thereof.

2. This Treaty is without prejudice to other limitations and 
exceptions for persons with disabilities provided by 
national law.
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Article 12: Beyond Marrakesh
Visual 

disability & 
print works

Reproduction, 
distribution, 

making available
Cross-border

Other 
disabilities & 
other works

Other rights Cross-border

Certain 
special cases

not conflict w 
normal 

exploitation of the 
work

not unreasonably 
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legitimate interests
of rightholder
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The 
reservations – a 
competent 
referral?
• Unclear/vague reservations that 

cannot be reasonably ascertained are 
not competently made
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NO SPECIFIC 
COMPLAINT OR 
REFERRAL 
REGARDING S19D
merely summarises the treaty’s 
provisions and do not expressly 
highlight any specific substantive 
issues with the disability provisions in 
the proposed section 19D

scope

Works
Physical 

disabilities

Rights
Cross-
border
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No express & specific referral wrt s19D

21: I have reservations about whether the Bills comply with the above 

Treaties and am therefore referring the Bills back to Parliament in order that it 

may consider the Bills against South Africa's International Law obligations.

*THIS PROCESS IS CONFINED TO RESERVATIONS ABOUT THE BILL AS IT STANDS

19D not 
listed
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Alignment with the Marrakesh 
Treaty/Implied reservations

1. That the definition of ‘accessible format copies’ includes more than print/text works covered
by the Marrakesh Treaty;

2. That the definition of disabilities that is too broad and goes beyond the definition of
‘beneficiary person’ in the Marrakesh Treaty;

3. That the provisions do not contain a definition of works covered and authorised entities nor
does it contain adequate cross-border provisions.

Visual 
disability & 
print works

Reproduction, 
distribution, 

making available
Cross-border

Other 
disabilities & 
other works

Other rights Cross-border
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Definitions CAB Marrakesh Treaty

No definition because not limited 'Works' means literary and artistic works within the meaning of Article 2(1) of the Berne 
Convention for the Protection of Literary and Artistic Works, in the form of text, notation 
and/or related illustrations, whether published or otherwise made publicly available in 
any media [includes audio-books]

‘person with a disability’ means a 
person who has a physical, intellectual, 
neurological, or sensory impairment 
and who requires the work to be in a 
format that enables that person to 
access and use the work in the same 
manner as a person without a disability;

A 'beneficiary person' is a person who:
(a) is blind;
(b) has a visual impairment or a perceptual or reading disability which cannot be
improved to give visual function substantially equivalent to that of a person who has no
such impairment or disability and so is unable to read printed works to substantially the
same degree as a person without an impairment or disability; or
(c) is otherwise unable, through physical disability, to hold or manipulate a book or to
focus or move the eyes to the extent that would be normally acceptable for reading; 
regardless of any other disabilities.
The CAB definition of a person with a disability includes all the above. See, for 
example, in table 3 below the list of countries that have a similarly broad definition.
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CAB Marrakesh Treaty

No def of authorised entity nor usage of the term instead 
uses the terminology;
"Any person as may be prescribed and that serves persons 
with disabilities...'

Comment: this is broad enough to capture 'authorised entity' and further detail can be 
provided in regulations. However, for ease of understanding & cross-border 
cooperation, may be more in alignment to use 'authorised entity' and to 
1. include the Marrakesh definition in the CAB.

Authorised entity "authorized entity" means an entity that is authorized or 
recognized by the government to provide education, instructional training, 
adaptive reading or information access to beneficiary persons on a non-
profit basis. It also includes a government institution or non-profit 
organization that provides the same services to beneficiary persons as one 
of its primary activities or institutional obligations
An authorized entity establishes and follows its own practices:
(i) to establish that the persons it serves are beneficiary persons;
(ii) to limit to beneficiary persons and/or authorized entities its distribution
and making available of accessible format copies;
(iii) to discourage the reproduction, distribution and making available of
unauthorized copies; and
(iv) to maintain due care in, and records of, its handling of copies of works,
while respecting the privacy of beneficiary persons in accordance with
Article 8.
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CAB Marrakesh Treaty : cross border provisions art 5

* Comment on previous slide; note options in 5(2) and 5(4)

Amend Section 19D(3) to read: (3) A person with a disability or a person
that serves persons with disabilities, including an authorised entity, may,
without the authorisation of the copyright owner export to or import from
another country any legal copy of an accessible format copy of a work
referred to in subsection (1), as long as such activity is undertaken on a
non-profit basis by that person, provided that prior to the distribution or
making available the person did not know or have reasonable grounds to
know that the accessible format copy would be used for other than 
for persons with disability.

(1) shall provide that if an accessible format copy is made under a limitation
or exception or pursuant to operation of law, that accessible format copy
may be distributed or made available by an authorized entity to a
beneficiary person or an authorized entity in another Contracting Party
2. may fulfill Article 5(1) by providing a limitation or exception in its national
copyright law such that:
(a) authorized entities shall be permitted, without the authorization of the
rightholder, to distribute or make available for the exclusive use of
beneficiary persons accessible format copies to an authorized entity in
another Contracting Party; and
(b) authorized entities shall be permitted, without the authorization of the
rightholder and pursuant to Article 2(c), to distribute or make available
accessible format copies to a beneficiary person in another Contracting
Party;
provided that prior to the distribution or making available the originating
authorized entity did not know or have reasonable grounds to know that
the accessible format copy would be used for other than beneficiary
persons
3. may fulfill Article 5(1) by providing other limitations or exceptions in its
national copyright law pursuant to Articles 5(4), 10 and 11
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Marrakesh Only
Visual 
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print works
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distribution, 

making available
Cross-border
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NARROW SCOPE: BOOK FAMINE ONLY
• Other disabilities are not covered e.g. aural/hearing, cognitive

• Other works (not print or text) are not covered e.g. audio-visual works for which a person
who is hard of hearing or deaf may need text/subtitles to understand

• The treaty acknowledges that states have policy space and the legal right to go beyond its
narrow scope - article 12

• Examples of assistive technologies that can be used for other works and disabilities

● Audio (visual) description

● Simple language versions

● Automated adaptation technologies
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Article 12 
Marrakesh VIP 
Treaty 

Other Limitations and Exceptions

1. Contracting Parties recognize that a Contracting Party
may implement in its national law other copyright
limitations and exceptions for the benefit of beneficiary
persons than are provided by this Treaty having regard to
that Contracting Party’s economic situation, and its social
and cultural needs, in conformity with that Contracting
Party's international rights and obligations, and in the
case of a least-developed country taking into account its
special needs and its particular international rights and
obligations and flexibilities thereof.

2. This Treaty is without prejudice to other limitations and
exceptions for persons with disabilities provided by
national law.
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Policy space
• State parties have freedom to implement their provisions taking into account their own legal
systems and practices, including determinations on "fair practices, dealings or uses", provided
they comply with their three-step test obligations under other treaties (articles 10 – 11) .

• Accordingly, states' copyright legislation looks very different in terms of how the exceptions and
limitations are written - See Scoping Study for WIPO SCCR, 2019

• May go beyond works, rights and beneficiary person, covered in treaty (article 12)
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WIPO MEMBER 
STATES - BEYOND 
MARRAKESH

Visual 
disability & 
print works

Reproduction, 
distribution, 

making available
Cross-border

Other 
disabilities & 
other works

Other rights Cross-border
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Support for s19
• Supported by all submissions so far received in the public comment process, albeit
with some concerns raised about the alignment issues, which have been addressed in this
presentation
• e.g. Dr Joel Baloyi (UNISA), Michelle Woods (WIPO)

• Generally well received in opinion pieces and other commentary published elsewhere e.g.
"A salutary aspect of the Bill is the introduction of section 19D, which provides for exceptions to the author’s 
exclusive rights in favour of persons with disability"...

"Importantly, (so it will be assumed) it meets the three-step test. Subject to it being completely in conformity with 
the MVT it can pass muster." ...

" this exception into our law, while being perfectly legitimate, generally accepted, and in keeping with international 
norms, is being held up and stymied …" Copyright Blind Spot Prof Owen Dean, 14 April, 2021.
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https://blogs.sun.ac.za/iplaw/2021/04/19/copyright-blind-spot/%E2%80%8B


Conclusion
• referral did not expressly raise any specific matters in relation to the proposed s19D, not
included in enumearated list.

• S19D, like provisions in the copyright laws of many Marrakesh Treaty contracting states, in
which the treaty is in force, go beyond the treaty by providing exceptions and limitations beyond
the treaty’s narrow scope, as is permitted by article 12.

• Some recommendations have been made pertaining to authorised entities and cross border
exchanges of works to more closely align the CAB to the Marrakesh Treaty.

• Further, discussions at international level have been focused on the broader concerns of other
disabilities and other works beyond those provided for by the Marrakesh Treaty. It is therefore
prudent for South Africa to take the broader approach.

• More importantly, the country is bound by both the constitution and the CRPD to ensure equal
access to copyright protected works (not only print/text works) for persons with disabilities (not
only visual disabilities).
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