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Re: Submission to the National Council of Provinces Select Committee on Security and
Constitutional Development on the Traditional Courts Bill - B1-2012

This submission accords with the posit ion of the Al l iance for Rural  Democracy.

Desp i te  our  u l t imate  v iew tha t  the  Trad i t iona l  Cour ts  B i l l  ( ' the  B i l l ' )  shou ld  be  w i thdrawn due to  i t s
substant ive unconst i tut ional i ty and procedural  defect iveness, we make submissions to the Select
Commi t tee  on  Secur i ty  and Const i tu t iona l  Deve lopment  ( ' the  Commi t tee ' )  in  the  in te res t  o f  pub l i c
part ic ipat ion and in an effort  to advance the const i tut ional imperat ives to human dignity,  equal i ty
and freedom for al l  South Afr ican ci t izens.

In summary, we oppose the Tradit ional Courts Bil l  ( ' the Bil l ' )  and request that i t  be rejected and
withdrawn in i ts entirety. We recommend that the Bil l  be re-drafted after thorough consultations
with community members, part icularly rural women, on whom the Bil l  has a disproport ionate and
adverse impact.

Our  reasons  fo r  oppos ing  the  B i l l  a re  based on  the  fac t  tha t  severa l  o f  the  prov is ions  o f  the  B i l l  a re
unconst i tu t iona l  and undermine women 's  cons t i tu t iona l  r igh ts  to  equa l i t y  on  the  bas is  o f  gender .
We are further of the view that the procedure fol lowed in draft ing the Bi l l ,  which excluded
consultat ions with women from tradit ional communit ies, indicates that the Bi l l  does not ref lect the
needs and wants of major i ty of the populat ion and undermines the values of the Const i tut ion Act
108 of 1996 ( ' the Const i tut ion')

lssues with the Provisions of the Bi l l
Al l  of  the issues set out below ei ther direct ly contravene the provisions of the Const i tut ion or
undermine the  core  va lues  o f  the  Const i tu t ion  inc lud ing  jus t i ce ,  equa l i t y ,  fa i rness ,  openness  and
tra nspa rency:

.  S e c t i o n  a ( 1 ) o f  t h e  B i l l c e n t r a l i s e s  p o w e r t o  a  s i n g l e ' s e n i o r t r a d i t i o n a l  l e a d e r ' i n  a  m a n n e r
that is inconsistent with l iv ing customary law which means that customary law changes and
adapts to the l ived si tuat ions and changing morals of the community i t  governs including
part ic ipat ion in the appl icat ion and execut ion of l iv ing customary law. The language of the
TCB al lows the presiding off icer to effect ively decide independent ly on the content of
customary law.

o Sect ion 5(1) and 6 of the TCB gives tradi t ional courts the power to sett le var ious kinds of
civil and criminal disputes thot are not cleorly defined. The right of parties to a dispute to
rev iew and appea lcases  is  howeverex t remely  l im i ted  as  se t  ou t  in  Sec t ions  13  and 14  o f  the
Bi l l  respect ively.

o  Sec t ion  9(3Xa)  p rov ides  tha t  par t ies  to  a  d ispute  are  no t  en t i t led  to  lega l  representa t ion .
Desp i te  the  fac t  tha t  Sec t ion  9(3Xb)o f  the  B i l l s ta tes  tha t  women can represent  a  par ty  to  a
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dispute before a tradi t ional court  " in accordance with customary law and custom," the

la t te r  par t  o f  p rov is ion  undermines  the  supposed gender -equ i tab le  na ture  o f  the  s ta tement ,

as  most  cus tomary  law and cus tom requ i res  tha t  men represent  women in  t rad i t iona l

courts.  In denying women the r ight to legal representat ion and the r ight to represent

themselves, women have no choice but to seek representat ion from men'

Sect ion 20(c) of the Bi l l  makes i t  an offence for anyone that fal ls within the jur isdict ion of a

tradit ional court  not to appear before the tradi t ional court  i f  so summoned. This entai ls that

an individual summoned to appear in the tradi t ional court  does not have the opt ion to refer

the case to a state court.

The Bi l l  compl ies with the jur isdict ional boundaries set out by the Black Administrat ion Act

o f  l -95L,  an  apar the id -era  s ta tu te .  The B i l l  accord ing ly  app l ies  apar the id  p r inc ip les  tha t

histor ical ly forced people to be s 'ubject to a tradi t ional leader they may not recognise as

legit imate, and to customary laws they may not accept as their  own or pract ice.

Although the Bi l l  does not legal ise tradi t ional levies, i ts s i lence on the issue taci t ly al lows for

the introduct ion of more and heavier levies.

Addit ional ly,  The Bi l l  wi l l  not only adversely affect women but wi l l  a lso negat ively impact on certain

categories of men located within rural  communit ies. These categories of men include gay men and

men who have sex with men. In the recent past for instance, we have heard several  t radi t ional

leaders making homophobic statements in publ ic.  l t  is obvious that men whose sexual or ientat ion

and/or gender ident i ty do not conform to social ly constructed gender norms, wi l l  not receive fair

t rea tment  in  these cour ts .  l t  i s  a lso  l i ke ly  tha t  o ther  g roups  o f  gender  non-conforming peop le  such

as lesbians, bisexuals,  and transgendered and intersex people may suffer s imi lar unfair  t reatment at

the hands of t radi t ional courts.

Furthermore, the Bi l l  threatens gender transformation in South Afr ica. l t  perpetuates patr iarchy that

is passed down through generat ions in regard to men as decision makers and women assuming

submissive ident i t ies in tradi t ional court  proceedings. l f  the customary laws and customs appl ied

and processes fol lowed by tradi t ional courts are gender equitable, i t  could benef i t  both men and

women by sett ing gender equitable standards that can f i l ter through into rural  communit ies that

cou ld  pos i t i ve ly  impact  on  the  way tha t  ru ra l  communi t ies  and fami l ies  to  manage the i r  a f fa i rs .

A further issue that seems to have been overlooked is the fact that many towns - and therefore

shops, businesses and local government off ices -  exist  within the demarcated "rural"  areas.

Obviously,  al l  persons residing in those towns would therefore have to conform to the proposes

TCB. Although the var ious kinds of disputes and offences proposed to be covered by this Bi l l  have

not been at al l  c lear ly def ined, i t  causes one to wonder i f  the logist ics have been ful ly thought

through. For example, i f  a retai l  store such as Shopri te is vandal ised or burgled, or i f  someone is

found shop-l i f t ing, would the shop management have to report  to a Tradit ional Leader? Or i f  a

businessperson l iv ing in the centre of Thohoyandou has a dispute with his neighbour,  s/he must
present the case to a Tradit ional Court?

Procedural  issues leading to the draft ing of the Bi l l
The lack of consultat ion with rural  comrnunit ies is evident from Sect ion 4 of the Department of

Just ice and Const i tut ional Development 's 2008 memorandum on the objects of the Bi l l .  This is proof

that the Bi l l  represents the interests of t radi t ional leaders exclusively and that had rural  women
been consulted, the content of the Bi l l  may be very di f ferent and const i tute a true ref lect ion of what
communi t ies  want  and need.

The TCB serves the interests of those who were consulted in i ts draft ing i .e.  the tradi t ional leaders of
whom the  major i t y  a re  men.  The B i l l  accord ing ly  seeks  to  p romote  men 's  power  and dominance
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whilst fai l ing to protect and advance the rights and interests of women, who constitute a
marginalised and historical ly disadvantaged category of people in South Africa.

The "public hearings" held in Vhembe, for example, were a) advert ised extremely late, b) were not
promoted to anyone other than Tradit ional Leaders, who were even provided with transport, and c)
were held at a luxury lodge far from town, making it  impossible for the average person to attend.

We t rust  that  the Commit tee wi l l  consider  our  pos i t ion on the Bi l l  ser ious ly .

Finally, we request to be given the opportunity to make orol submissions to the Committee at the
public hearings scheduled ta take place on 78, 79, 20 or 27 September 2072, We hope that our
request wil l  be considered favourably.

Fiona N icho lson
Programme Director
On behalf of the TVEP Teom

Trustees
Mn N Tshikovhi, Ms F Nicholson, Mr 5 Modi, Dr M Moselesele, Mog. LLebese, Dn L Lolendle, Khosi Sumbono,

Reg No:TT487/OZ PBONo 93OO349LZ NPONo:030-383

Yours sincerely




